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pre-trial memoranda from the three active parties to this 


case, which I have read with great care, and unden the cir- 


cumstances no opening statements *'. necessary. I am prepar x 
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to hear testimony. 

MR. TOPKIS: If your Horor please ve 
go to that, may I be heard on а motion I show is like to 
Address to the Court, a motion to dismiss. 

THE COURT: Yes. 

MR. TOPKIS: The motion has become recessary, 
I should say preliminarily, since receiving CES's trial 
brief because there, for the first. time, I Ье1іву з, we 
received an explicit statement of what it is that: CRS is 
attempting to accomplish by this litigation. 

We received noti e that CBS is seeking one of gwo 
objectives. It would either ask this Court te cepel 
us to issue what it has chosen to call a wer uses Licenses 
for the television network or, in the altarcnative, it woulc 


ask the Court to enjoin ASCAP and BMI, and I will speak, 


if I may, of ASCAP alone, for convenience sake. Not only 


ís Miss Kearse entirely competent to spè... for BMI, but it 
is shorter. 

The relief is that ASCAP be enjoined from licen- 
sing any television network, and this latter form of relief 
involves not only CBS and ASCAP but also ABC and NBC, the 
other two principal television networks, with which we 


today have existing blanket television licenses which will 
expire someti»x? late in 1976. 
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And so the second form es relief which CBE 
seeks here is aimed not only at ASCAP but also at CbS' two 
major competitors, and it would deny them the ben:fits 
of contracts which they solicited and obtained an: presumabl:: 
wanted. 

CBS would also Mili those competitors f certain 
other rights that they would otherwise enjoy under the | 
amended final judgment and under the parallel 3MI decree, | 
that is to say, the right to obtain licenses from ASCAP and | 
а. | 

NBC and ABC presumably prize those rights, at least, 
as to ASCAP; they have exercised them repeatedly wer a 
quarter of a century. That is the right to go into court 
and demand a blanket or program license. 

Now, CBS did not ask this injunctive relief in its | 
original complaint here. This demand matured, ani I vuote 


| 
| 
| 
| 
| 
| 
! 
| 
| 
| 
| 
| 


the CBS brief, “in its full Dracoaian'dimensions only in | 

the CBS trial brief." | 
Now, we have known, of course, far longer, that 

CBS wants a per use license here. But I have said for some 

time now, with deadly earnest, that although I heard the. 

words, "per use," I didn't know quite what the dimensions 

of the per use license were that CBS had in mind, and as we 

went chrough the years of this litigation CBS changed its 
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mind repeatedly about what "pex use meant. 

Your Honor will doubtless recall frem your study 
of the trial briefs here, particularly Miss Kears:'s, of 
the vicissitudes which the per use License hat ei perience? 
as CBS has changed and molde it. And so, your Honor. 
when we were in the course of drafting а pre-tri. | order 
for submisaion «o you, in my drafting of the draf« that Mr. 
Hruska and I worked on, I provided an explicit 1: quirement 
that CBS State in its pretrial brief exacity what it wented 
by way of a per use licenso. 


My friend, Mr. Hruska, objected. He seid that ha 


didn't want to be obligated to do that, but hes d that he 


would do that, that such was hie intention; that is to say. 


he didn't want to do it as a matter cf obligation but of 
grace and favor. 

And I must say that my experience with nim and 
his firm is long enough so that when һо makes an undertaking 
like that, I bow. There is nothing in the pre-tral order 
compelling CBS to state the per use license it wents, and 
Mr. Hruska vas, at least in broad dimensions, gocd to his 
word. 

So, in the CBS trial memorandum we do have a 
statement of the broad outlines of a per use license as CBS 
wants it. The dimensions are not clear enough, I will 
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suggest to your Honor, fcr real vse, but they aro sufficier::1y 
nløar for my present purpose, because the idea і: there mx :' 


explicit: That under а per use license CBS shali designate 


license, and to protect our members sach member will have 
the right to withdraw from the repertory af that per use 
license any or all of hig compositions. To quote the 
precise language of the CBS brief, it reads: "Each ASCAP 

member and BMJ affiliate would have the right to cancel'a 
ASCAP's or BMI's authorization to license CTN -- that is 
Columbia Television Network, of course -- I undexstard the 
per use license with respect to some or ail of its 


compositione." -- that is to say, an absolute right of 


а portion of our repertory for coverage by the per use 
| 
| 
| 
| 
| 
| 
| 
| 


withdrawal in each member of ASCAP. 
Now, this right of withdrawal is not, of course, | 
to be totally unconditional. We learned from the depositic: |-- 
THE COURT: Let me state that I am quite aware ої 
the initials and that although I n interested to allow 
you the opportunity to put your position as to the legalitio 
of the situation on the record by making a moticn to dismiss, 
1 would like to see if we can't do that as concisely as pot- 
sible so that we can get to the testimony in this сава. 
which is three and a half years old. 
MR. HRUSKA: Your Honor, may I raise one point at 
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S гас i 
this etate? The ground rules hers, of oouee, as we all 


understood them, were that there would be no opening state- 
ments. 1 believe that Mr. Topkis' statement is turning 
into an opening statement. 

MR. TOF: 8: It is not, your Honor. 

THE COURT: There is always a risk of that when 
somebody feels strongly abou’. matters and wants to make 
himself clear tc the Judge. But I understand, and I would 
like to get to the legal aspects. 

MR. TOPKIS: Well, I'm not sure you dc, with 
respect, your Honor, because it doesn't appear ir the CBS 
brief. But Dr. Stanton in his testimony said -- 

THE COURT: I understand it. 

MR. TOPKIS: You are familiar with that. That is 
to say, he says it is indispensable, if you pull us to CBS, 
that you pull us to ABC and NBC also. 

THE COURT: I will hear Dr. Stanton anc I will 
read him, but I understand that that's what the defendants 
state in their brief. 

MR. TOPKIS: Okay. So CBS wants again to affect 
the rights of ABC and NBC without their being present. 

Now, that in itself, I think, would be enough tc 
require dismissa? of this action for failure of indis- 
pensable parties, but there is another problem here, and 
that is this: 
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Wa entered into the licenses that мэ eotered 
into with АВС and NBC under the amended final juigment 
before Judge Ryan. 
CBS was given notice of applications to approve 


those licenses before Judge Ryan. 


CBS attended before Jrdge Ryan as to both, as to - 


I'm sorry, as to ABC. Т have no transcript of the NBC 
proceedings so I'm not sure as to NBC, but as to ABC there 
certainly was a hearing last October, and at that hearing 
CBS stated that it didn't acquiesce but it didn'- object 
and that it would present any contentions that |: had with 
reference to the discriminatory or otherwise cefoctive 
qualities of the NBC and ABC licenses in a proce:ding which 
it had pending before Judge Ryan on an application for a 
blanket license which it instituted simultaneous y with 
the institution of this litigation. 

So that we have CBS saying to Judge Буаз, "Go 
ahead," or, at least, "We are standing quiet." 

Now, under those circumstances, it seems to me 
that CBS can't come to your Honor and say, "Undo what 
ABC and NEC entered into with ASCAP." 

Their proper remedy is to go back to Judge Ryan 


and seek there to undo what they acquiesced in, if that be 


an appropriate course. 
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But how in the name of heaven they can, having 3 


quiet -- and it was more than just the entry of the 
licenses. As to NBC, your Honor vill perhaps recall -- 

THE COURT: Again, Mr. Topkis, let me suggest 
this. The points that you are raising may develop, of 
course, into significant points. They are points which 
are bound to occur to anybody who reads the briefs and 
knows the positions taken by the parties. 

I don't think that is appropriate to . (n 


extended statement on it at the moment. If you want to 


develop these points in the course of the litigation by su 


mitting a memorandum with regard to these particular point 


I will be very glad to receive it. 

I understand the issues that you raise and I 
don't deprecate them by saying that I will obviously not 
grant the motion at the present time, but I vil: reserve 
decision. 

I will be glad to hear Mr. Hruska if he wants to 
reply at this time, or if he wants to reply in writing, 

I will be glad to accept his answer in that fashion. 

MR. TOPKIS: I would add just this final comment 

if I may, your Honor. 


This is not a matter of the relief phase of the 
AT THE Bcc 


E 


^ 
+ 


| 
| 
| 
| 


3, 


litigation. Per use and what it means is—the-ducor of this 
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THE COURT: I understand. 
I have nothing further to say. 
MR. HRUSKA: I would like to make just a brief 


Judge. 


THE COURT: Do you want to add something, Miss 


MISS KEARSE: I would just like to state that 
on behalf of BMI Х join in Mr. Topkis' motion. We, too, 
have existing blanket contracts with the other talevision 
networks. 

MR. HRUSKA: Parst of all, your Honor, I would 
point out that the basic concept of the per use license 
has been delineated in this case repeatedly, I think, 
beginning at а very early stage. 

We have constantly faced а position by the 
defendants that we haven't told them what a per use license 
means. 

I think the concept is so simple, ani I think 
the rest is mechanics, and I don't think that the liability 
phase of this case depends upon showing all the nuts and 
bolts, every single little detail. I think all that has to 
come to light here is that this is a sensible, workable 
system, and I think your Honor will see that. That's all 
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I want to say on that. 

THE COURT: The term of art that we have been 
using, because it is used in other analagous situations, 
is "feasible," right? 

MR. HRUSKA: Yes. We have been using ‘hat word. 
right. 

Just to comment on Mr. Topkis statement concer- 
ning the pre-trial order, I didn't want to put in the pre- 


trial order that plaíntiff woulá be under an obligation tc 


didn't want to feed this myth which has developed in this c: 


that we never told them what a per use license means. 


| 

| 

| 
state all the details of а per use license because I | 

5 

| 

| 

| 

| 


ASCAP knows what а per use license means. They have always 
known what ít means. 

I think ASCAP regards thís as the Achiile's hee) 
е7 their organization. I think the evidence in this case 
will show that in 1961 we asked ASCAP for a per use license 
something I didn't learn until thís case was on-coing. 

Now, on the question of the injunctive relief, 
this is ancther myth which ASCAP has proprgated. “You 
never told us about this." Every time this alternative for: 
of relief arises in this case, ASCAP responds by saying, 
"You never told us about this." 

Well, we told them in the summary judgment motion. 
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Certainly it is on the transcript of that argument, and 
it has been in virtually every brief that's ben writter: 
in this case sínce that time. 

THE COURT: Of course, what will be much more 
important is not what or whether you told ASCAP but, 
at least as of now. there is no longer surprise, but 
ultimately we vill have to justify, assuming that I 
agree with your argument, what the Court's power is with 
regard to NBC and ABC. 

MR. Er SM: Of course. Апа I dcn't think that: в | 
an easy question, your Honor. І think there із authori*- 
for it. I think it makes sense, but this is г subject 
which I think your Honor will have to receive substantiu.. 
briefs on. There are certainly analagous srecs whore 
relief is entered, for example, in a Section 7 case 
dissolving an acquisition. Usually that has wide-stepp’.nj 
effects on third parties, on people who are not parties 


to the transaction itself. And the Courts have considerei 


| 
| 
| 
| 


that. 

There is a recent decision, for example, in 
which the Court deals with the question of whether or not 
divestiture in a Section 7 case is available in private 
litigations as opposed to Governmental litigations. The 
Court concludes that it is, and discusses this whole 
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question of effects on third parties. 

Also, I would like to say that the point of vie: 
that the other television networks are necessarily conten! 
with the ASCAP blanket licensing systems, I think, 488 
a fallacy of rathe. major proportions. 

THE COURT- Frankly, in that regard, I don't se: 
how I can accept the statements of either you or Mr. 
Topkis. If it becomes relevant I would obviously have to 
hear witnesses from those companies. 

MR. HRUSKA: I think that is so, and I would 
simply point to the agreements that NBC and ABC have made 
with ASCAP and BMI which give N8C and ABC the right 
to obtain a per use license if CBS obtains one in this 
lawsuit. 

THE COURT: All right. Let me just say as a 


principle that since we have all agreed that the time we 


have available to put ir the evidence that you gentlemen 


want to put in is limited. 

I hope that with regard to legal questions in 
the future we will deal with them without charging it 
against witness time. Let's put it that way. 

I am ready to hear the first witness. 

MR. HRUSKA: I would like to call to the stand, 
your Honor, Donald Sipes. 
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DONALD SIPES, called as a .itness 
by the plaintiff, being first duly sworn, testified 
as follows: 


BY MR. HRUSKA: 

Q Mr. Sipes, what is vour posítion? 

А I am vice-president, business affairs апд planni: 
for the CBS Television Network. 

Q Could you tell us so that we have something on 
the record, what is the CBS Television Network; 

A The CBS Telivision Network is a division cf 


Columbia Broadcasting Sys-em. 


| 
—— 
| 


Q Could you give us, just very broadly, the 
business in which the CBS Television Network is engaged? 

A The business we are engaged in is we obtain the 
rights to transmit programs to stations that agree tc 
accept them, and in conjunction therewith we sell to 
advertisers commercial tita, 


Q What are your responsibilities as vice-president: | 


Incidentally, can we refer to that as CTN? | 


of business affairs and planning for the CBS Teievision 


Network? 


A My responsibilities are the .ollowing: 
I oversee both the east and west coast but iness 
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affairs departments which obtaín the righte to programs 1 
b. ^ 


to creative elements of programs. 
I also oversee the music operations department 
I am also in charge of Studio Certer. which is 
our film plant in California. 
I am also in charge cf TV City which is our tapa 
facility and office space. 
Q What was your educational backgrounc ” 
A I graduated from Ohic University with: a BA 
in 1948. 
I graduated from Harvard Law Schcol n 1951. 
Q Are you admitted to the bar, by the vay? 
A Yes, I am a member of the bar. 
I was in the Army from 1951 to 1953. 
After that, from 1954 to 1957 I worked in several | 
law firms in New York. 
Q After that? 
A In 1957 I went to work for National Dro&accestir: 
Company as an attorney in their law department 
THE COURT: Is that pretty good training for 
work at CBS? 
THE WITSESS: Yes. 
A (Continuing) And from there I went into the 
department at NBC ‘nat is equivslent to the business affe:rs 
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department. 

Q In other words, the CTN business affairs depart- 
ment, you mean? 


A Yes, I'm sorry. And I stayed with them until 


| 
7 Q And then? | 


3 A From 1961 to 1963 I worked for the Fr:nk Cooper 


| 
Associates Agency, which is a talent agency. | 
| In 1963 I went to work for CBS, CTN. | 


H с What was your position at Frank Cooper? 


7 | A 1 was director of negotiations; basic:lly, a 

E | business affairs man. 

14 | Q Can you give us an ide; of what you did in that 
15 | job? 


| A In that job I negotiated deals or bookings, as 
they are known, N or writers, or other creativ 
elements, with packagers, and with networks or studios, 

is and I also negotiated deals for packagers with networks or 


* studios 


bo] 


Q In other words, the mirror image of what you do 
— now 7 


A That's correct. 


i —— ———— —————— eee 


Q Couid you trace the positions that yo: have held 


S v 8 


at CBS since the time you joined them, wbich I think vou 
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said was 1963? 

A That's correct, 1963. 

In 1963 I become director of PAUL negctiat:: 
for CTN business affairs department and I held that post 
until 1965. 

What did you do in that job? Perhaps you can 
tell us. 

A I negotiated deals for programs for CTN. 

In 1965 I was promoted to vice-president, busines 
affairs, Hollywood. І was in that job until 1966. 

In 1968 I became vice-president, busiress effairs 
and moved back to New York, and then in 1970 the words, 
"and planning" were added to my title. 

Q What were your responsibilities as vice-president 
of business affairs, Hollywood? 

A Well, as vice-president, business affzirs, 
Hollywood, I ran the department in California that made 
the deals to obtain programs and elements in HolJywood. 

Q And when you came to New York -- 

A I reported to the vice president, business 
affairs, who was headquartered in New York at that time. 

Q And then when you came to New York as vice- 
president, business affairs, that man reported to you? 

A That's correct. 
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Q Is there any real difference betweer what yov ‹ d 


as vice-president, business affairs and víice-;-esicent, 
business affairs and planning? 

m Basically only that the facilities operation г 
other assignments were added to my job, but basically the 
business affairs cperation is the same. 

Q Who produces the programs which are transmitte 
by CTN? 

A CTN produces быйыл series callec "Gunsmokn, 


and also two daytime serials. In other words, known as 


soap operas. 


CTN also produces an occasional made-for-TV movi 


and an occasional special, usually of the musical variet; 
type. 

CBS news division produces the news programs +! 
are transmitted by CTN. Otherwise, all progrens are 
produced by packagers. 


Q Who are these pacxagers? 


A Packagers would fall into what I would call two 


broad categories. The first category is known as the s: 


and that would be such as Paramount TV, Universal TV, 
Warner Brothers, MGM, 20th-Ce-tury Fox. 
THE COURT: Basic : the old movie companies? 
THE WITNESS: Right. 
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(Continuing) And the other catecory is what « 


call independents and they range from Lorínar ^roóuctio:. 


which produces "The Waltons," for instance; *һэ Mary 


Tyler. Moore Company which produces "The Mary Tyler Moo.: 


Show" and the "Bob Newhart Show." 


Cave Creek Enterprises which produco3 "The рі :; 


Van Dyke Show." Also, Carol Burnett's company which 


produces her show and Sonny and Cher Company mich prod 10 зв. 


their show, and the like. 


Q 


What, in general, is the nature of tine financ.: | 


transactions between CTN on the one hand and ne packag 2: 


on the other hand? 


A 


The nature of the financial transaction is tha: 


we together negotiate what is known as a packiye price. 


In other words, a flat sum for the first run o^ the pro jx am 


on the network, and another sum for each netwo:k rerun 


thereafter. 
Q That is а negotiated price? 
A That's a negotiated price. 
Q For each run? 
A For each run. 
Q Now, during the period of time in which you havs 


been involved in such program negotiations, have there ос an 


any changes in the nature of the negotiations? 
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MR. TOPKIS: If your Honor please. + ut secms 
SO broad a question. 

"HE COURT: It is but I assume we are going to 


narrow it down quickly. 


MR. HRUSKA: Yes. І am trying not to be leadinc. 


A Well, may I go on? 

THE COURT: Perhaps you might say what have bee: 
the significant changes. 

MR. HRUSKA: Fine. 

Q What have been the siqnificant changes in the 
nature of the negotiations between the network on tho one 
hand or CTN on the one hand and packagers on the other 
hand? 

А In my time, ten е fifteen years ago, there мае 
a much more detailed negotiation between the packager 
and the networks. In other words, you really went into a 
man's budget in detail, discussed with him his costuming 
problems, his script problems, all of the elements that 
went into building the show were discussed in dstail 
to arrive at a negotiated price. we were all feeling our 
way there. 

As time has gone by, of course, we have learned 
shorthand with each other and we can rather quickly arrivo 
at a negotiated price subject, of course, to like how many 

SOUTHERN DISTRICT COURT REPORTERS 


UNITED STATES Cou зт House 
FOLEY SQUARE, N.Y., N.Y. 10007 fre. e. CORTLAND 7. 10 


iS] 


E ЖЕ BN 


ebmch Sipes-direct 21 


star leads would you have, or is the show on location 
а lot, something like that would influence vou and you 
would go into that in a bit of detail, but othorwise 
there is much more shorthand. 


BY THE COURT: 


Q I am not sure what the importance of 211 this 


is, but I assume I will find out as time goes by, but I ar 


not sure that you are saying that different elconen:s 
are considered or not considered, oi just that vou are al: 
а lot more expert at it and it doesn't take as long. 

A Your Honor, t' t's at I mean. 

Q The latter? 

A Right. We have ^ arned a lot and we can deal 
with each other much more quickly. 


BY MR. HRUSKA: 


Q Do you also know basically what certain primary 
basic program components are to come in for? 

А That's what I mean. We have learned all thase 
things. Of course, you know basically what a half-hour 


script for . situation comedy is goíng to cost you within 


a bit of a range. 


e Do you know what going on location is gcing to 


cost? 
A You can make а pretty guod stab at it depending 


SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES Cour T HOUSE 
FOLEY SQUARE, N.Y., МҮ. WX TELEPHONE: CORTLARO I 80 


i 


| 
| 
| 
| 
| 
| 
! 
| 
| 
| 
| 


ebmch Sipes-direct 22 
on where the man is going and what kind of show ae is 
producing. But you have got to know something more chere. 

Q Is that based on experience with other programs 
and what component costs would come in for? 

A Yes. 

Q What program elements do packagers вирр1у as part 
of the program package? 

A They supply &11 elements of the package except 
one, namely, music performance rights. 

Q So that they supply synchronization rig^ts for 
music? 

A That's right. 

Q Do you know whether ASCAP or BMI handlos syn- 
chronization rights for music? 

A It ic my understanding that they don't 

Q Do you know how they are iicensed, synchronizatis: 
rights? 

7. Again it is my understanding that they ire licen: 
through, for instance, the Harry Fox Agency or a sinilar 
agency to that. 

MR. TOPKIS: On the voir dire, could I inquire 
whsther the witness has any personal experience with this? 
Otherwise, I think we will have more expert peoplo to 


testify on the subject. 
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2 | THE COURT: I gather from what i.e said chat he 
| hasn't had much experience in this subject. | 
| THE WITNESS: That's righx. 
| MR. HRUSKA: We will have other expert people. 
6 | MR. — Fine. Thank you. 
| BY THE COURT: 
Q Could you explain to me -- this much I am sure yo 
have had personal experience with -- what you mean by 


synchronization rights and how music is synchronized on 


TV ав opposed to performance? 

A I think you will need a better expert chan I am 
| in that area, but you need DUUM VOL a record the music 
| with the program in synchronization with the program. 


If you need more than that, I'm not an sxpert 


| on the technical area. 
# | Q No. I just wanted your definition of it. Thank 
в | 
you. 
| 
9 | MR. HRUSKA: Т think, if I may comment for a 
i 
20 | moment, your Honor, that the nature or the legal right 
21 | involved, the synchronization із a subject of some consid- 
2 | erable confusion but we will get into that later. 
| 
m 
d THE COURT: I am glad to know that this is going 
A to be a simple case. 
0 B 


MR. HRUSKA: There may be one or two decisions 
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= on what a synchronization right is. It is not covered 
| 

3 | by the copyright law but it is obtained 1a prectice | — 


4 and everybody gets a synchronization right, the right to 


record the sound track. 
BY MR. HRUSKA: 
Q How are music performance rights licensed for | 
CTN programs? | 
| 
Q Could you describe the basic features of a blanbot 
license arrangoment? | 
MR. TOPKIS: I think, with all respeci: for the 
witness, your Honor, these aro matters of documentary proc 
rather than —Ü If shorthand is desired, we all 


A CTN has a blanket license arrangement with ASCALE 
know what the blanket license price is, but I con't 
| 


J | think we will gain anything from Mr. Sipes. 


| 
THE COURT: I will see what we gain, if anythinc | 
A Well, broadly speaking, a blanket license is | 

| 


the following: 


MR. TOPKIS: I am having trouble hearing the 


3 
EE 


witness. 


THE COURT: Will you speak a little louder? 


NS N 8 S 


The network -- 
MR. HRUSKA: Don't look at him. Y 
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A (Continuing) CTN pays a fixed fee or г fixed 
percentage of its revenues to the performing гіс! ts 
society on a yearly basis. i 

The license covere the entire pool of the societ: : 
music. | 
There is no reduction cf that blanket ‘icense | 
for any direct licensing of music, and that blanket licers« | 
the amount of money doesn't vary with the use of music on tal 


network. Basically that's my uncerstanding cf bianket 


| 
l 
| 
license. | 

Q Hox does that system of licensing performance | 
rights for music compare with the way in which othe: progr: 4 
elements are obtained? | 

МР. TOPKIS: І object to that question ав а 
matter of form. | 

THE COURT: Why don't you take them ons by one? | 

MR. HRUSKA: Wo just discussed Mr. Sipa's | 
understanding of the basic features of the biankat ісепзе 
systeu. 

THE COURT: Why don't you take the other factors 
one by one? He will have to do it anyway. Ask him them 
one by one. ^ 

2 How are other program «elements obtained? 
A Well, other elements of programs ar« obtained by 
SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT HOUSE 
FOLEY SQUARE, N.Y., МҮ. 10007 TELEPHONE: CORTLAND 7450 


Ба 


| 
| 
| 


Н ebmch Sipes-direct 26 
producars of programs or packagers of programs аз they are 
! needed for the particular program in an open competitive 


4 | market place. 


ground of form. The witness is not qualified as 
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5 | Q Are those costs that packagers incur passed alon;j 
c | to you? 
? | А Yes. Those costs, of course, would Le imilt 
? into the package price that I pay. | 
$ THE COURT: But you are not suggesting that what | 
70 | you end up with is a cost-plus —M—, m Lo. IT ansune 
п | by virtue of your experience in negotiation that the ! 
12 | packager includes his costs? | 
12 | THE WITHESS: Right, your Honor. It's not a | 
M | cost-plus arrangement but we all know, as I discussed befo:-e, 
E | basically what everything is costing, and we сап arrive ! 
" | at the prices based upon those factors and what the man 
* | is doing for a living. | 
re | Q Do you see any advantages to a system in which | 
s | program packagers obtain program elements on a eeded | 
2 | basis in a competitive market? | 
2! MR. TOPKIS: Т object. | 
« Q In comparison to а system in which a television | 
2 network obtains elements on ^ blanket basis? | 
x MR. TOPKIS: I persist in my objecticn on the | 
25 нм ECct« bd 
| 
| 
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nor a political scientist. All we are goin; te get in 
response to that question is what we have already seen in 
аг! zus briefs. I don't think it will really ле1р the 
Court. 
1E COURT: Well, it is important, Mr. Topkis, 

to realize that either by stipulation or testimony we hav 
to make a record for the Court of Appeals і? not for me, 
and that what is in the briefs isn't going со take care 
of that. 

Now, the question of competency and form are 


other matters. I would say, Mr. Hruska, that I think the 


question itself is extremely confusing. Although Mr. 81p 8 


may understand what it means, I can't say that I do. 

I am going to be broad here both with CBS 
witnesses and your witnesses in allowing them to express 
opiniois bearing in mind that I am giving each of you the 
right to comment on the limitations of, of the expertise 


of these witnesses, and I really don't think that this 


case in the long run is going to be solved by being narro: 
in the approach to testímony and for that reason I over- 


rule the objection with regard to expertise and competenc: 


but I would ask you to rephrase it cr break it up into palit 


or something of that sort, so we all know what we are 
Gealing with. 
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МК. HRUSKA: А11 ríght,your Honor. 

Q Mr. Sipes, you have given a general picture of 
the way in which other program elements are purchased by 
program peckagers, * cetera. You have given a general 
picture of the way the CBS Television Network now 


purchases or licenses music performance rights 


| 
| 
| 
| 
| 
| 
| 
I want to know basica).)~ whether you sea any | 
advantages in one system over the other? 

MISS KEARSE: I object, your Honor. That | 
sounds like exactly the same question to me. ул addition | 
I would like to have a little voir dire of the vicness. 

THE COUR: In what regard? 

MISS KEARSE: With regard to the witnoss' 
expertise «" у respect to obtaining music rights. We hav: | 
heard about the witness' background in other areas but I wache 
like to ask the witness whether he had any expe:ience in | 
obtaining music rights prior to 1968. | 

THE COURT: А11 right. 

THE WITNESS: Are you talking abovt music 
performance rights? 


MISS KEARSE: Yes. 


THE WITNESS: Мо, ме had а blanket license, your 
Honor, and it was in exi. ence. I was not, I had no part 
in that negotiation for that blanket license but, of 
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course, there is no direct licenses at all for any music | 

performance rights when you are under a blanke. license. 
THE COUFT: І understand the answer to the 


question, Miss Kearse. 


I adhere to my ruling that I will accept the 
views of thege witnesses so long as they have had what I 
consider in Mr. Sipes' case to be substs^ticl experience 
in this f'eld even though there are other types of expert: - 
that may be important, and fully recognizing that he ig | 
а CBS officer, who has got to be considered as an interes‘: d 
party. 

MR. HRUSKA: Апа I may point out, you- Honor, 
Mr. Sipes obviously is not an economist, апа I am not 
asking him for his economic expertise. I just want to fini 
out or have piaced on this record how it strikes him as 
a business man, the advantages and disadvantages of these 
two systers. 

THE COURT: Do you understand the question? 

MISS KEARSE: Your Honor, I would maki a con- 
tinuing objection to these questions. 

THE COURT: W311, the continuing objection wil. 
be noted, and it is my custom to assume that if an object:.on 
is made of this character it does continue. 

THE WITNESS: If I may, I would appreciate bear: 9 
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MR. HRUSKA: Sure. Okiy. 

THE COURT: Do you want it read back? 

MR. HRUSKA: Мо, no. i will repeat it. 
BY MR. HRUSKA: 

Q You have told us, at least in basic outline, 
how program packagers obtain elements for programs, and 
you 2 us the basic outlines of the arrangement 
under which CBS Television Network obtains performance 
ríghts to music. | 

I would like to know whether you see «ny advan- 
tages to one system or the other? 

THE COURT: Advantage to whom? I think that 
ought to be made clear. 

MR. HRUSKA: All right. 

Q (Continuing) To the CBS Television Network 
and/or program packagers. 

MR. TOPKIS: Мом could i have that read back? 


THE COURT: No. Let's go ahead. 


A Well, X see, of course, an advantage аз far as 
NS VER P&ovcc ER 
the television network whether it is a procedure. and to 


liv. 


any packager who is а producer of his shows, азё the 


syrten whereby you buy elements as you need them for your 
particular show. After all, апу producer ox packager is 
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the man who has the day-to-day living to do with the prc- 
grams he is producing, he can weigh it in the :alance, 
all the creative elements that jo into making the show, 
whether it is the performers, the script, the dancers, ta 
music, whatever it may be, and also he is always making ч 
we call in the business trade "oc — Ais creative 
elements to make the best creative balance of his shows. 
He's got money, he's gct a certain anonnt of 
elements to buy, he balances these elements for every 
sho, he may trade off, say, a performer on Shcw No. 1 
who wants more money than he really wants to pey for the 
guy, but he really wants that performer. Не may very 
well say, "Okay, T ано vith that. I am paying for it 
but I want that guy. This is the guy I want. This is th: 


guy I need for the show." "But Show 4 that I will be 


producing later on, I think I will cut back. I had fourt:e 


| 


dancers built into that one. I think I will cut back tc 
eight dancers." He would trade off these taincs. 
fact, producers of packages do this all the tine. That's 
І say I think that's, to me, under those circurstan:es, 
a much more preferable approach. 

Q Prior to commencing this lawsuit, dió you ever 
with anybody at ASCAP? 


He kan 


A Yes, I met with Mr. Harry Finkelsteir.. 
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Q Do you remember when that was? 

A Well, my recollection is that that wa; sometime 
late in 1968 or early 1969. 

Q Did Mr. Finkelstein propose anything 20 you? 

MR. TOPKIS: Your Hono::, couldn't we have this 
in the customary fashion by what was said by whom? 

THE COURT: Т assume that's what we will get. 
BY THE COURT: 

Q Can you tell us, first of all, about where this 
meeting occurred and what the circumstances of tae meeting 
were? 

A Well, as far as my recollection goes, your Honor. 
that meeting was at the ASCAP offices. 

Q What was the purpose о“ it? 

A The purpose of it was to hear about a oroposed 
blanket license srrangenent from ASCAP. 

Q To hear about ch., I assume that some»ody must ', 
advisepyou that that subject would be discussed, whether 
it be somebody at ASCAP or CBS? 

A As far as I can recollect, your Honor, my 
attorneys in the company, the corporate attorneys, told 
me that this meeting had been set up ара that we were goinc 


over to ASCAP to discuss that matter. 
Q And were others there besides Mr. Finkelstein 
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and yourself? 

A Well, there were other members of A3CAi whose 
names I cannot recall, sir, and there was, as far as I 
recollect, now, of course, Mr. Evans and Mr. Appel and 


the CBS attorneys. 


——— ——— o — € 
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Q And what diu Mr. Pinkels:ein say and wh3t did you 


say? 


MR. TOPKIS: May we know the date of that, your 


Honor? 


MR. HRUSKA: Sometime in late '68 or early 60. 


MR. TOPKIS: I see. 

Q As well as you с n recall, will you telt us what 
you said and what Mr. Finkelstein said? 

A Mr. Finkelstein said tha: -- he proposed that we 
enter intc а aew blanket license arrangement with ASCAP 
starting January 1, 1970 and that CTN should pay for the 
year 1970 $6 million for the blanket license. 

Q When you say "new," do you just mean a r2newal? 

A There was a blanket license in effect, „zur Honor, 
which was runníng out, as I recoliect, as of the эпа of 
1969, 

Q You. ге not suggesting that he suggested anything 
new in its form. 


A No, not new in form, no. It was a new deal 


«because an old one was expiring. 


A All right. 

A He proposed $6 million for the year 1970 and that 
for each year of the deal thereafter there would ge ¿n 
escalating fee. In other words, year two would эе higher 
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twe 
than that, and year three would be higher thai ye ar 3720 


et ceteru 


BY MR. HRUSKA: 


Q Did you make any counter proposal? 
A I made no counter proposal. 

MR. TOPKIS: Could we have the balance of the 
conversation? 

THE COURT: On cross examination. 

MR. HRUSKA: Exactly. I эш condvcting this 
examination. In my opinion, the inportant part hag: 
been brought out yee. 

THE COURT: Ail righ:, Mr. Hruska. I agree 
with you. Let's go on. 

BY MR. HRUSKA: 

Q Prior to commencing this lawsuit, did you meet 
with anybody at BMI? 

A Yes. I met with Mr. inane ot BMI, and as far 


as I can recall that took place during 1969. 


Q And do you remember whether it vas one meeting or 


two meetings? 


A Several meetings. 


Q Several. Exa what of importance to you happened 


at those meetings? Let me just put ít that way. 


meer. I didn't hear the question. 
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о What of importance to you happened it those 
meetings? 

MISS KEARSE: Objection. 

THE COURT: I will sustain the obisction. 
Let's hear what happened. What was said, actually, is 
what we are concerned with. 

Again, Mr. Hruska and Mr. Sybes 'you've got t: 
realize that for your opponents and for me vou hava to be 
as precise as possible about this now. I vould like to 
know when th» meetings occurred, where they occarred, who 
was there and who said what. 

THE WITNESS: Well, your Honor, there were 
several meetings. I know they took place during -- off 
and on during 1969. It is rather hard for me a3onestly `: 
pinpoint exactly the dates when those meetings took place 
Most of them took place at BMI. One or two mav have taki: 
place at the CBS building. 

BY THE COURT: 

Q Were all the meetings that you ar- speaking uf 
related to a specific subject? 

A Yes, sir. 


Q And what was the subject? 


A The subject was а new blanket license аггапдете:. : 


with BMI. 
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Chen 
Q And Mr. Kramer spoke for BMI, dic he, and you 
spoke for CBS? 


A Right. 


Q All right. Then would you tell us the substa;:e 


of what you recall Mr. Kramer said in the course of thos: 
meetings and your having said tc him? 


A What Mr. Kramer said to me in those meetings wi3 


that he wanted CTN to enter into a new blanke’: license . 


BMI and that he wanted parity with ASCAP ir that deal. 


Q Did he describe what he meant by parity? 


A Well, sir, we had conversations. The impress . >п 


left with me was that he wanted the same money, that wha :- 


ever deal I would make with ASCAP, he would want the sam: 
money for BMI. 

Q You mean he wanted the same blanket foe: If i: 
was $6 million with ASCAP, he wanted $5 miilion with BMI? 


A Yes, sir. 
BY MR. HRUSKA: 
Did you accept that proposal? 


» 


No, I did not accept that proposal. 


О Did you make а counter proposal? 
A Well, again, it is my recollection that in one 


CR Him K 


of those meetings with Mr. Kramer I asked Mr. Kramer for 


а per use license. 
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as cood a time гз any to offer in evidence that letter. 
12: We've already marked the letter as PX 200. I would just 


ask the witness whether this is the letter to which he just 


| 
Q And what was Mr. АРА Ы respo: зе to that? 
J A Mr. сое PA response to that was that he would 
E | not give w per use license unless ASCAP gave mə one firs:. 
| Q — ever asked ASCAP or BMI on any other 
i occasion for a per use license for CTN? 
| A Well, by Mr. Wood's letters of December 19, 1969, 

ё | СТЫ requested а per use arrangement from both societies. 

M | Mr. Wood is president of CTN. 

i2 | МГ. HRUSKA: Your Honor, I think this is probabl' 

n | | 
| 
| 
| 
| 
| 


| 
| 
| 
| referred in his testimony (handing). 


15 | THE WITNESS: Yes, this is the letter. 

ló THE COURT: Any objection to the letter? 

„ MR. TOPKIS: No objection, your Honor. 

i8 THE COURT: А11 right. Received in eviaence. 
9 | (Exhibit PX 200 was received in evidence.) 

20 THE COURT: I will state for the record that 


21 | plaintiff's exhibits will be designated PX, ASCAP's will be 
| AX, and BMI's will be BX. 


1s that correct? 


MR. TOPKIS: Yes, your Honor. 


N N 8 RB 


MR. COLLINS: There is also a series for plainti:'f 
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which will be marked 3MPX. 

MISS KEARSE: I will move to strike tiat portion 
of Mr. 81566 testimony which states that prior to December 
19, 1969 he requested of EMI а per use license, on the 
ground that an answer to an interrogatory served by CBS, 
dated April 14, 1970, states in fact that the first such 
request was made on December 19, 1969. There һаз been nc 
amendment to that answer. That interrogatorv« has been 
filed with the Court as a matter of record. 

THE COURT: А11 right. I'll consider that 
application. 

MR. HRUSKA: May I just say on that, vour Honor, 
that Mr. byes testified to this point in a deposition take 
some months ago, and that point has been on the rəcord at 
least for those months. 

MISS KEARSE: Your Honor, that strikes me as 
irrelevant, that Mr. b has said it before. In answer 
to the interrogatory, which was served very close to the 
commencement of this suit, there was no mention ic ade of 
thís. As time passes, people's memories change. 

THE COURT: Well. let me suggest this. When we 
have such motions as we bring up, will you please make the 
motion for the record, and then at the end of еасл day or 


the beginning of each day or the middle of each азу let's 
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take time in the robing room to review what I'i. call the:« 


more technical questions to see what merit there is tc thor. 


I am making a note, of course, that it is on the record. 


BY MR. HRUSKA: 


Q Can you tell us, prior to Mr. Wood's letter of 


December 19, 1969, did = woe any discussion with Mr. 


Wood on the subject of making a per use request of ASCAP 


and BMI? 


A Yes, I did. 


Q Did you make any recommendation to him: 


A Yes. I made a recommerdation -- 


MR. TOPKIS: Before we go any further, I will 


interpose a hearsay objection. 


- 


"ТТ y 
THE COURT: What Mr. Sypee proposed wculdn't be 


hearsay. But what difference does it make what he pro- 


posed? 


MR. HRUSKA: I agree. 


Q Mr. Wood's letter was sent. Now, were there 


responses received by CBS from ASCAP and BMI? 


A Yes. 


MR. HRUSKA: Your Honor, these have been marked. 


The ASCAP letter of December 23, 1969 is PX 201. 


THE COURT: Right. 


MR. HRUSKA: And the BMI letter of December 23, 
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19€9 is PX 202. 


Q Could you look at those, Mr. Sypes (handing) ? 


MR. TOPKIS: Just to hurry things along, there 


isa't any doubt about these letters. 


THE WITNESS: I agree. 


MR. HRUSKA: I agree. 


THE COURT: They are received without objection. 


I offer tham in evidence. 


(Exhibits PX 201 and 202 were received 


in evidence.) 


40 


These are the ic‘:ters. 


M't. HRUSKA: I think the record is cloar that 


CBS is seeking in this lawsuit per use licenses from ASCAP 


to BMI. 


Q What do you see, Mr. Sypos., as the basic features 


of a per use license? 


MR. TOPKIS: I object, your Bonor. 


me that that is а statement that should come frcn counsel, 


as to what it is that CBS is seeking. 


THE COURT: I believe so, too, Mr. Hruska. 
think with regard to feasibility or any of the evidentiary 


questions involved you can ask whatever question: you want 


.t seems to 


I 


about a proposed license; but I think it isn't that it is 


counsel's obligation, it is the plaintiff's oblication. not 
an individual within the plaintiff's organization, to speci y 


to the Court and to plaintiff's opponents what tte per use 
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license it propose? is. 
You can ask him as a witness what C3S is propos- 


i 
ing, I will be glad to hear that, but I don't want his | 
personal view of the matter. | 


MR. HRUSKA: I guess ї am inclined to agree with 


| 
that point of view, too. This is basically counsel's func- | 
tion, to propose the nature of the relief tha: is sought, 

the nature of the license. And, of course, what I am | 
oy ‘marily interested in examining Mr. dee about is his 4 | 
as the vice president of business affairs of :he CBS tele- 
vision network as to how this thing will work. 

THE COURT: That is a different mat:er. I don 
think that is the question you asked. 

MR. HRUSKA: It is. I just thought it would be 
useful to get down -- 

THE COURT: I am very anxious to know how it 
would work and I am sure Mr. Topkis and Miss Kearse are, to:. 
But I don't think that is the question you asked. I thinx 
you have to posit for the record -- 

MR. HRUSKA: I agree. I did not ask that ques- 
tion. I can posit for the record what I see are the basic 
features of the per use license. 

THE COURT: I don't think it is any longer a 
question of what you see. I am not holding CBS со providi; 
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every detail that may arise during the course «f sme litiga 
tion as complicated as this, but I think that ou 127 to 
posit a certain hypothetical system and you are free to ask 
the witness,if such a system were approved by the Court, 


Nea 


hwo- he envisages that it would operate. 

MR. HRUSKA: Okay. Could I, then, state he 
elements and then ask Mr. Sypes questions regarding those 
elements and how it would owrk? 

L COURT: Yes. 

MR. HRUSKA: All right. First there vould be 
a fee and -- 

TFE COURT: If you wish to read from your brief 


on this subject, you may. I think we should ke en specific 


EE <, 


as possible as to what we are talking about so Mr. Syvpes 
understands and we all do. 

MF. HRUSKA: I don't have to rea? from the brief. 
I can state it, I believe. 

THE COURT: In any fora you want. I mean, it 
ough: ** be a tightly stated cuestion. 

MR. HRUSKA: I will state it as briefly as І 


* 


possibly can. 

Number one, CTN would pay ASCAP and BMI a specific 
fee for each use of ASCAP and BMI * sic covered by the 
license. That fee would very depending upon the rature of 
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the use - for example, whether it із a featur: theme or 


background use. In other words, there would be a schedule 


of fees for various types of uses. That schedule cf fees 
would be set by the Court if it cannot be arrived at in 
negotiations Letween CB8 on the one hand and ASC^P and BMI 
on the other hand, and it could be adjusted, or would be 
adjusted, at stipulated intervals in accordance with 
evidence of prices arrived at in the market piace. 


No use fee would be payable by CT tc ASCAP or 


BMI in the event that CTN or program packagers licensed the 


use directly. Each license coul 1 cover a portion of the 


ASCAP and BMI gulls which had been designated by CBS, or 
| it could cover the entire 8 thet wouid be dependent 

15 | upon whether or not the administrative fee would be less, | 
lé | in the event that the license covered only part of the pull:. | 
7 If the administrative fee were to be the same 

18 | price whether the а: covered the entire pull or part 

19 | of the pull, then there would be no particula: reason for 

?0 | limiting the pull. In other words, it will be our positio: 
21 ca this point, your Honor, at the relief stage of the case, 

2 | thuat there ought to be a relationship between the administri- 
23 | tive fee and the corpus of the license, the scope of the 


21 | license. But that is a detail for relief. That is nct, 
2 [it seems to me -- 
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COURT: Let me see what Mr. Topk:.s has to 


MR. HRUSKA: I am not finished. 

THE COURT: I understand. But I wov:d like 
to hear what he is going to say. 

MR. TOPKIS: I think, if we are going to be 
discussing the fea ‘ibility and other aspects of this pro- 
posal, we have t. :now finally what we are talk! J about. 
To be told that we'll make up our minds later and adjust 
the fee in accordance with it, it seems to me, puts us off 
in г total Never-Never Land right on the first point. 

THE COURT: You can be assured that ro plain- 
tiff will ever secure relief from me unless he specifically 
indicates to my satisfaction mat it is he wants, and you 
will have plenty of time to point out the weaknesses in 
CBS‘ position on is point. 

But I don't think that that necessarily means 
that every element of this plan has to be specified as an 
element of a hypothetical question to be put to Mr. FE A, 
I would like to see if we can frame a hypothetical question 

Sipes 


that will produce some useful testimony on Mr. Syros; 


by useful I don't mean that I will necessarily agree with 


part -- 


it, but it will contribute to the discussion and it will 


stand as a basis for cross examination. 
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MR. HRUSKA: Right. I have oniy one point 
left to make on that. | 

MR. TOPKIS: Let me just add one final though: 
on that particular point, if I may. 

If your Honor is content with that formalation, 
I, of course, am. But could I ask now permanen:ly, throug:- 


toe 
out the trial, that the use of the invidious texa “seid” b 


dropped? I will use no invidious terms to describe CBS, 
like "tarantula." 
IHE COURT: I hadv't understood it to be used 
in any invidious way. What do vou want to call it? Inv a- 
tory? | 
MR. TOPKIS: Repertory is the custonary term 
to be used in the industry. 
MR. HRUSKA: It із a common Engjish word used 


by the Supreme Court. 


THE COURT: If ASCAP prefers “repertory,” it 
will save us time and avoid argunent. 

MR. HRUSKA: I will try. 

THE COURT: Let's recapitulate. Аз I understand 
it, you are asking Mr. . assume that this Court miglit 
approve a system of licensing fees which would provide tha: 
CBS would pay ASCAP or BMI, ак the case may be, a fee for 


each use and only each use. The fee would vary in accord- 


— 
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| MR. HRUSKA: The nature of the uss, your Honor. 

| THE COURT: Of the use. It would hopefully 

| be negotiated, but if not it would be set by the Court. 

| Fees would be adjusted at stipulated intervals in accordance 
| with the prices or values set in the market place. There 

| would be no fee to ASCAP or BMI for any particuler piece 
oes direct license if that piece were secured from the 


| composer or publisher, and you were then going or. to talk 


about that the range8 of the license from ASCAP cr EMI 
might vary from a segment -- this I must say doe: surprise 


me -- to the full inventory, because I had assumed that 


| 
л | the full inventory would be the equivalent of a klanket 


license. 


| 

| MR. HRUSKA: It all depends on how you define 
| the word "blanket". That is, if you define it in the terms 
| of the coverage of the license, what songs are covered by 

| the license, then that would be true. But if yo» define it 
| in terms of how payment is made, it would not be true 

| THE COURT: I understand. 
| 


MR. HRUSKA: The only reason I made this point, 


< 
— 1 — 


your Honor, I was going to bring this out through Mr. Sypes, 


herrings in the case. 
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Our legal position on this is that there ought 


to be a relationship between moneys paid by the licensee 


| 
to the lícensor, depeading upon coverage. 
THE COURT: 7 am frustrated this morning by | 
the fact that after three and a half years of waiting to | 
hear witnesses in this case most of the time has been spent 
by counsel either making motions or other non-questioning. | 
There will be every opportunity that you gentle- 
men want, without the array of psople that we have here | 
and either on papers or orally, to give me your -ositions 
after we get а record. I would like to develop a record. 
At the moment we are trying to creat? a hypo- 
thetical question for the witness, who is bound to be con- | 


fused if we don't complete it very soon. 


I have listed here six elements which -- 


MR. HRUSKA: Let me get to that. 


18 THE COURT: Any element that is to be included. 


19 BY MR. H. Ј8КА: 


20 Q Each copyright proprietor would have the right 


21 to cancel ASCAP's «xd BY s authorization to license his 


22 | or ita music under the per use license. In other words, 


23 | they would have the right to pull their music out of that 


24 | license and they can pull any one or more of their songs, 
25 | and they could also pull for particular uses. Ia other 
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words, the copyright proprietor might pull thai: song from 
the license for feature performances and not for sackground 
or theme performances. 


That is about as detailed as I can get right 


THE COURT: Do you understand the hypothetical 


THE WITNESS: I think go, your Honor. 

THE COURT: А11 right. Based on that hypotheti- 
cal state of affairs, what ís the question? 

MR. HRUSKA: There will be а lot of questions 
on this hypothetical. 

THE COURT: Then let's state for the -3scord that 
during the course of the ensuing questions we are asking 
the witness to assume that such a hypothetical state of 
facts would exist. 


BY MR. HRUSKA: 


| 
| 
| 
system that Mr. Hruska is asking you to assume at the — 
| 


S 1їрҗ ‹ 
Fx» 


Q Let us assume for the moment also, Mr. s pes, 
that the license applies only to a designated portion of the 
ASCAP~BMI о. not the entire repertories. How would CTN 
designate the music to be included ín the per use license? 
MR, TOPKIS: On the voir dire, your Honor. 
This witness has testified in his deposition that he wouldn't 


know and that somebody else would. 
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THE COURT: I don't ree why these things have 


to come up on the voir dire. They can come up or cross 
examination. 

MR. TOPKIS: А11 right. 

A I think that the music clearance department of 

CTN could take the performed workr index of each society -- 

THE COURT: Are these documents that are in 
existence or can you tell me what a performed works index 
is? 

THE ~ "TNESS: Yes, sir. They are in existence, 
and they are the compositions that have been played over a 
period of time. 

THE COURT: They are lists? 


THE WITNESS: Absolutely, lists. 


I am sorry. I lost track of whe: T It: 


would take the performed works index and perhaps, with the 
help of some outside music consultants, go over tle per- 
formed works index and slim those down to get that. body of 
compositions that would be in the reservoir. 

Also I would think that some provisior would be 
made for the introduction of new music into the reservoir 
as it appeared in the performed works index. 

Q Have you ever heard the expression "ausic in the 
can"? 
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Q Could you tell us what it means? 

A Music in the can is music that has beea recorded 
on CTN's programs, whether tape or fiim, and on the motion 
Pictures -- theatrical motion pictures that ve have bought 
for television play that are in our inventory. 

Q Do you believe that the cancellation right which 
we have specified as being part of the per use .icensing 
system m apply to music in the can? 

A No, I do not. 

Q Could you tell us why? 

MISS KEARSE: Couldn't we have it without the 
| leading questions, please? 
| THE COURT: All right. I think thac the ques. 


| tion is objectionable for a different reascn, <hat is, 


>1pes 
that I am not interested in Mr. Sypes' opinicn au to wheta: - 


| the license should or should not apply to what's in the cai 
but whether you are asking that it does apply. 

MR. HRUSKA: Your Hcnor, Mr. Sypes has told u: 
that it should not apply. At least that was whéi: I was 
expecting him to tell us. And I think your Honor will be 
interested in the reasoning with respect to it because I 
think it 1з a business matter. 

THE COURT: I think we ought to get it straigt:: 

SOUTHERN DISTRICT COURT REPORTER: 


UNITED STATES COURT HOUSE 
FOLEY SQUARE, N.Y., МҮ, 10007 "ELEPHONE: CORT „ди 


5. pec 
JG 19 Sypee—direct 51 


in the o5g.nning. I am willing to hear eviience on why 
CBS із aski.g for what it is asking for, and of course we 
are all bouad, you are bound, to produce and we are bound 
to listen to, evidence on whether it is feasible or not. 

What I am trying to get away fron is the aura 
in which an individual officer of CBS says wiat he thinks 
is good or is bad. I understand that CBS is taking the 
position that it is not asking for a per use license with 
regard to music in the can. 

Is that right? 

MR. HRUSKA: No, your Honor, it is not right. 


THE COURT: It is not right. You are asking 


MR. HRUSKA: We are asking for a per use 
license which would apply to music in the сал. Не are 
proposing that the cancellation rights, which wculd be a 
part of the per use system, should not apply to music in 


the can. 


THE COURT: All right. I was mistaken and co 


fused, and I recognize that now. 
Then you are proposing, CBS is p-opcsing as a 
plzintiff, as an entity -- 
MR. HRUSKA: Right. 
THE COURT: -= that the cancellation right 
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| which you have previously hypothesized as app.yinj to the 
| per use license system -- 

MR. HRUSKA: Right. 


COURT: -- would not apply to music in the 


HRUSKA: Yes, your Honor. 
>| Pcs 


COURT: I am willing to hear Mr. 
CBS does not want it to. 
HRUSKA: Right. That's the point. 


COURT: All right. 


| BY MR. HRUSKA: 


Q Could you an'wer that question, plezse? 


A Yes. CTN has over a hundred millicn dollars, 


> | approximately, now in inventory. When СТМ purchased or 


| Produced the programs and the films in that inventory, of 
l 


course we were under a blanket license, as we are still und: 


| a blanket license, and therefore of course we never went 


out and tried to get a license to music in thst inventory a: 


Рк оол Then 


the time that the produce was being made Ьесахве, being undc 


the blanket license, we weren't considering paying twice for 


the s&me music. 
THE COURT: Never mind why you didn't: license 


it. What you are telling me is you haa a hundred million 


dollars worth of this material in the cans and you don't wai: 
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to have to pay for it again. 


м 
THE WITNESS: We'll pay on the изо b:sis, voux 


Honor. When it is broadcast, yes. What I thin I vould 
like to say is that to put that iaventory tha: is in tne 
can in danger by allowing somebody now to puli that music 
and say you can't play that film unless you make a deal 
with me now is а rather rough situation. 

I would think that we would pay for :he music 
when broadcast under the per use system. 

THE COURT: I understand. 

Q Is it possible to remove the perfornan-» at che 
song from a tape or film? 

A Yes, it is possible to remove it. hut, of course, 
it is very costly, and in many instances you cre creative; 
damaging vour shows. 

Q Will you give me an example of that? 


A Well, for instance, take a theatric:l iin that 


was made years ago. First of all, you may have »eople who 


are no longer alive who were the stars of the picture. In 
other words, I am really trying to вау, not to be smart 
about it, but you couldn't get all the elements back together 
again when you have removed, say, a feature performance in 

a motion picture, to refilm another feature perfomance in 


that film. 
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And even if the people were alive, yo» would 
probably have to rebuild the sets. I mean, the >roblems 
are enormous. The possibility „f getting all the elements 
back together again is very, very slim. 

Q What about just a television variety program you've 
got repeat rights to? 

A There again you've got to get all the elements 
back that you had in the original program - the stars, the 
guest stars. You would have to rebuild the sets. Those 
sets may have been destroyed by now, and the job is incred- 
ible. It may not be able to take place. And even if it 
takes place, you never know that you've got the sane creat- 
ive meld that you had previously. And it is very, very 
expensive. 

Q What about rescoring of background music of a 
dramati^ program? What is involved in that? 

A Well, you could remove that music ам! you could 
hire someone to rescore the music. Of course, you've got 
to pay for it. The man you are making the deal with knows 


that you've got something in the can, you know. Bit, again, 


it is а matter of cost. It is very olostiy ara, again, 


you never know what you get. You know what you qot in the 

first place, but in the second place,another creative elemen: 

replacing an original creative element, you may throw out 
SOUTHERN DISTRICT COURT REPORTERS 


UNITED STATES COURT ‘douse 
FOLEY SQUARE, N.Y., NY. 10007 TELS. HONE: CORTLAND 7460 


spe, 


eypes-dire:t 
| the balance of the show. You never know. 
О Are there any instances in which mu; ic aposars 
on the CBS television network without any not-.ce? 
A Yes. 
Q  Spontaneously? 
A Yes, there are occasional spontaneous uses of 
on the network. 
Q Can you give us an example of those" 
A Рог instance, you might have a football game. 
| half time the band doesn't play the song they told you 
previously they were going to play at half tine, or you 


might get music out of the stands, some amateur people 


| playing in the stands. You would have the але problem 


in а parade that you might pick uo. You might have tne 
same problem at a convention, a political convention: band: 
play music they didn't tell you they were going to play. 

You might have hb) shows -- for instance, you 
might be iíntervie.i.ig somebody at an airport, and behind tht: 
man, out of the loudspeaker system, comes music cver the 
Muzak system or whatever. Those spontaneous uses occur 
occasionally. 

MR. HRUSKA: Your Bonor, I would like to make 
a very short statement at this point to the effect that it 


is our belief that the kinds of uses f music or performances 
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of music Mr. Sypes has just described are fair us:s up lor 
the copyright laws. 

THE COURT: I understand that. fou've stat? 
in your brief, or alluded to, that doctrine. 
BY MR. HRUSKA: 

Q Assuming, Mr. Sypes, that they are not fair uses, 
assuming that they are subsequently held to be public per- 
formances for profit under the copyright laws, what would 
you propose, CBS propose, with respect to the applicability 
of the cancellation right to such uses? 

A Well, the cancellation right should not apply in 
that situation eith т, and that situation -- 

THE COURT: I understand this to neas that it 
is CBS' position that the cancellation right with reg 
to such music is not part of its proposed per use license 


structure. 


1s that right? We were talking about music 
in the can. 

MR. HRUSKA: Again, your Honor, not: quite. 

THE COURT: Again, I don't want this from a 
witness. I've tried to make that basic. I want to know 
what CBS' position 1з on the point. Then, if you want to 


ask the witness why -- 


MR. HRUSKA: Okay. Lat me ask the witness this 
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questior. No. Strike that too. I suppose, u der the 
gudelines we have previously discussed, this is 4 statemen:: 
I should make, and let me make it right now. 

We would accept a per use system as relief in 
this case even if the cancellation right were һе: с to apply 
to such spontaneous uses. However, it will be our position 
at the relief stage of the case that it should not apply. 
I do not think that the question of whether it should or 
shouldn't is a liability question, and I'll pass it. 

THE COURT: А11 right. Pass it. 

Now let me ask. Mr. Topkis, am I correct that 
you had requested the Court to acjourn about thi: time? | 

MR. TOPKIS: I did indeed, your Honor. І woud | 


| much appreciate it. I am not looking forwari to it, but 


| 
| 
| 
| 


I would appreciate it. 

THE COURT: I think, Mr. Hruska, we will adjourn 
now and reconvene at 2.15. 

is that it? 

MR. TOPKIS: I think that would oe safest. Ye:s ,| 
your Honor. 

THE COURT: А11 right. 


(Luncheon re ass) 
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AFTERNOON SESSION 


DONALD SIPES, 

THE COURT: Mr. Hruska. 
DIRECT EXAMINATION CONTINUED 
BY MR. HRUSKA: 

Q We were talking before tha lunch brea), itz. 
Sipes, about the cancellation right::, which is а fart of 
this per use system. 

Do you -- and by "you" I neant CBS Television 


Network -- does the network have an» practical need for tha 


| 


right to he exercised on notice? 

MISS KEARSE: Objection, your Honor. ) 

THE COURT: Well, until I can get a butter feel 
о. "is situation I will allow this question, but it is 
without prejudice to a renewal of tie objection later on 
when I can canvass the situation. 

MISS KEARSE: I would also like to have the 
questions phrased in such a way that they don't suggest 
answers to the witness. 

THE COURT: Sustained. 

MR. TOPKIS: Your Honor, before we go on, just 


+ haw 
before the break -- and I everyone for it -- I had 


thought that Mr. Hruska was asking some questiois «bout a 
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right tc withdraw spontaneous broadcasts and tha: h:d 


not been previously included in the statement of CS 8 | 


per use license, and I wonder, could we have son: vasi 
as to that; that is to say, is everyone in ASCAP to be | 
forever at the disposal of CBS for spontaneity, or .hat? | 
THE COURT: It seems to me that the answer to - 
of these questions will have to come from argument when | 
you sum up. Let's get questions and answers in the гесогі | 
so that I cn have something to put my teeth into. | 
MR. HRUSKA: А11 I am trying to do now is tc 
quíckly sean out some of these basic elemantr во that I 
can then get into how the market is goinc to function чадаг | 
this sort of system, but I can't do that until I have a | 
clear understanding on the record ағ to what the system | 
is. | 
THE COURT: You are the one who is supposed to ый 


us what the system is, and to that extent i have sustained 


Mr. Topkis' objection. | 
When I say "you," I mean you as the spokesman 

for the plaintiff. | 
MR. HRUSKA: I understand. 


THE COURT: And I would then be perfectly happy 


to hear questions as to why the hypothesized syt tem is 


ađvantageous or disadvantageous or necessary or unnecessary. 
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(Record read.) 

A Yes. 

Q What is that practical ne«d? 

A 4ell, you have packagers end producere of pro- 
grams who are putting their shows together. They get | 
their musical compositions and then tney nail dcwn zhe | 
other elements Leni in a feature performance or variety | 
show around those compositions. 

Now, to have a situation vtereby a расладаг would, 
for instance, rely on a musical composition beirg in the 
per use system Monday, and he goes jorward that Moiday 
getting scripts, hiring talent, getting a commitmer'. from 
people to build sets, committing hínself, and then raving 
the musical composition pulled, say, on a Tuesád:y, ch: next 
Tuesday, gives a serious problem tc us with that si cuavicn. | 

MR. НАСКА: Your Honor, ав part of ту statemert | 
on behalf of the plaintiff in this case recardir4 the 
cancellation right and the notice o^ the cancel) ation 
right, I would like to hand up a form, simply fcr illus- 
trative purposes, to show how Simplu a form could b: used 
for the exercise of this cancellation right. And I will 
show one to the witness. 

MISS KEARSE: May we have one, too, pisase? 

MR. HRUSKA: Yes. 
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MISS KEARSE: Your Honor, ve have not tad u car ge 


| to examine this before although we hzve had severe. 


exchanges of documents, and so forth, but this is ne. May 
«е have a few minutes to examine it? 
MR. HRUSKA: This is, of ccurse, not a doc mera 


in the historical sense. 


MISS KEARSE: In the futuristic sense, then? 

MR.HRUSKA: Right, futuristic. 

THE COURT: Let me say that I don't really believe | 
that the introduction of such a docunent into evidence ! 
may be particularly objectionable sirce it only cons-itutes 
a feature of what CBS is proposing. 

The purpo e of this leg of the trial, among 
other purposes, is for CBS to specify what it is proposing 
and to indicate that that properly, if it can prcve it, 
is feasible. 

I don't believe that it makes much sense for 
others to object to the proposal. А proposal, in itself, 
is not being ruled on at the moment so it is a question of 
whether it is feasible, or whether it is feasible or 
necessary, of course, is whit will ultimately count. 

MR. HRUSKA: Рог discussion purposes, your Honor, 
may I have this notice marked as a plaintiff's exhibit for 
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identification? | 


THE COURT: You may. 


| 


(Plaintiff's Exhibit 86 marked for identi'ica-icn.) 


MR. HRUSKA: I would also point out, your Honor, 
| 
| 


that this is not a formal proposal ii the sense of "This 
is the way it must be or there can bə no per use system." 
This is, as I said before, an illust-ation of th: way it 
could be, which I think is really ths issue at tis liability 
stage of the case. 

THE COURT: I don't ur‘erstand the def anda rts to | ‘ 
say that there are any practical problems for a зошроһег 
or publisher to fill out a paper of this kind. They arv 
raising much more profound issues iike whether it is + 
appropriate to ask that the per use license be issuod 
on a withdrawal, in the first place, and on a withd:-awel 
as to the other networks in the seccnd place, ard to or. 

MR. HRUSKA: Опе of the mèin reasons 1 bring this | 
out now is really to point out a covple of salient features | 
of this. | 


One is that on the same form that there is a space 


provided for the copyright proprietor to exercite a 
cancellation right, there will also be a space provided, 


in fact immediately above it on this particular form, for 
the copyright proprietor to state the name and phone number 
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of a person how that copyright proprietor has desi: jhatad 
to deal directly, with direct licens:ng negotiation , ‘or 
his music. 

Also, on the second page, mere could Ls» а space 
providing for the copyright proprietor to set forth any 
prices that he might wish to charge гог particul:r :inds of 
use without the need for any further neyotiation::, or any 
negotiation. 

Also, we woulü propose that cancellaticns be made 
in one of two ways, essentially. 

THE COURT: Mr. Hruska, I keep being 5cthored by 
the method of presentation here. We have a witness on the 
stand for the purpose of, evan in thn short pericd that 
we have been in progress,is to hear ‘testimony. Now. І 
would like to put all this form of addressing yovursolf to 
the witnesss and asking him to assume that there will be 
a system which will do the following, and then ark him 
any questions that you want about it, about such a proposed | 
system, instead of making a speech to me. 

MR. HRUSKA: Right. I am making a speech. 

The only reason I am doing that, in jus tir icarion, 
your Honor -- and I was about to say this is the last thing 


I am going to say on this proposal -- I find it ¢ifficult 


to examine the witness regarding the workings of this system | 
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until I have gotten before the Witness and the Cour: on 
the table here what tho system is go.ng to con- uit 

I have just about done that, an^ he only thing wis going 


to add to it is that this cancellation right сош:а e 


| 
! 
| 
i 
| 


effected either at any time or a Por: od of reasonab в аме: 

We will get to that in a moment, or t could be соп: at | 
regular stated intervals, like quarterly, four time; a vear. 

THE COURT: I understand. | 

BY MR. HRUSKA: | 

| 


Q Let me first ask you, Mr. Sipes, whether this vorn 


which you have now seen, whether tha:: would serve your 
purposes as a practical matter. 

A Yes, it would. 

Q What would you do with forms of this nätura that | 
were completed by copyright proprietors and sent to CTN? i 

A Well, we would have a computer system nd we — 
feed the information from these forms into that ys em. : 

Q Now, how m ch notice would you need with respect | 
to this cancellation? 

A I would think that at the beginning, at: the outset, 
Since there might at that time bea number of pulls or 
cancellations, that at that point we would probally need a 


couple of months to get the information into the conputer 
and get it set up; thereafter, however, as we progressed, 
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I think that we could have reasonable notice prol ар ia 
a matter of weeks. 

Now, you mentioned this morning the fact th:t -rogram 
packagers now obtain all elements of programs as part of 
the program package, that is, all elaments other thin music 
performance rights. Would a per use system, which is what 
we have been discussing, permit this function of «b-aining 
music performance rights to be turnei over to program 
packagers? 

Yes, I think it would. 

How would you do that? 

Well, we would negotiate with packagers a budget 
for music in their package prices. Че do that for other 
elements in the show. We build a package price. We can put 
an amount of money into the packages for music. At the 
beginning, again, of course, we would have to be flexible, 
we would be feeling our way towards what the right :ind 
of music budget should be for particular types o: shows. 

We have done that over the course of the years with other 


elements. I think we could work that out, and I think that 


packagers could then deal directly for music, and ir they made 


their own direct deals, fine. If they wanted to use our 


per use system, we would debit the package, the »rice under 
the per use system there, ənd we would pay for tie music. 
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BY THE COURT: 7 
Q Can you give me an example of some othur slements, | 

as you used the term, for which you allocate a part of 


the price in reaching a package pricu? 


A Scripts, your Honor, talents, performers, "т — 


these are what we call "elements of the business." 

Below-line elements -- by that I mean camoras, 
facilities.  Above-line elements are what we call the 
creative items:scripts, all of the performer, the loads, the | 
total cast, the directcr, the producer, and people cf that 
type. 

Q And how is this worked out mechanically in 


actuality? When you reach an agreement with a packeger, 


do you simply agree, as a result of your own allocat:on cf 
these various items, that you will pay them, let's sey, 

a hundred thousand dollars, or do you pay them a aundred 
thousand dollars specificying that "X" is for talant, "Y" 
is for cameras, and so on? 

A Well, again, the deals run the gamut, your Honor, 
but basically a deal is you pay the man a hundred thousand 
dollars. We know that scripts on a comedy show аге going 
for around forty-five hundred dollars. You know tha: is in 

| there. But sometimes you will have deals whereby yuu will 
have а package price, but it will only cover the lead up to 
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seventy-five hundred dollars. That seans if the 2 із 


out in the market place and he is going for Mr. X, and 

4 | Mr. "X" wants ten thourand dollars, we ali go along with 

that, and put another twenty-five hundred dollars i; to the 

package. 
Q Do you have a form of contract that you us« in 

that that deals with packages? 


A Yes, sir, several forms. 


Would such forms be made available to the 


Q 


Court as exhibits? 

A They could, yes. 

Q I assume that what they do is to specify «he eleme; 
for which the packager is responsible even if thay don't | 
allocate the cost of those elements, right? 

A You would know that taking, for instance, a 
half-hour situation comedy, you will say that that’: the 
kind of show that will have two star leads. Those kinds 
9 of things would be specified in a particular deal. 


| 
| 
| 
| 
Q I see. | 


х 

21 THE COURT: Thank you. 

22 BY MR. BRUSKA: 

2 Q Now, let's assume that CBE Television Network has 
A а per use license of the type we described from ASCAP ani 
25 


from BMI, and let's go to the situation where the packager 
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of a television program has made his first tinta iv. 


} 
relection of a musical composition which he want: to use on | 


the next program. Have you considered how that jackage-, 

in these circumstances, will be able to find out ti^ status | 
of that song, specifically, is it in the per use 11 uns or | 
S а the per use license, what һе price із o- алу | 
other relevant information? 

MISS KEARSE: Objection, your Honor. t calls 
for nothing but speculation as to what another part would 
do in these circumstances? 

THE COURT: I don'toonstrue it that wa". This 
witness has bern asked whether he has considered as t how 
that might be accomplished. 

Overruled. 

Yes. What we would do is we would hav» a -- 

THE COURT: I don't think you were ask ad what 
you would do. I think you were asked what а pac:ag:r 
would do under those circumstances. 

Is that right? 

MR. HRUSKA: That's the question, what a packager · 
would do. 

THE COURT: I take it what you really nean is vhat 
facilities would be available to him. ' 


_Q What facilities would you паке available to а 
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package. so as to enable him to do ‘his? 

A What we would have is a program with com uters, 
and &ll of the relevant information that + лате on all 
the compositions would be fed into this compute. 

This computer would show whether a vong was in 
the per use license, what the schedule of fees vas for that 
composition. 

If the thing, if the composition had >ee. pulled, 
we would have the name and phone потег of а mai rredy 
to deal for the composition, or we might have tie schedule 
of uses that the IE ooa Mi for us. All tht 
information would be fed into this computer system and 
a packager or producer would call our music clearance 


department. de normally calls the music clearance today 


anyway under the blanket license because he usually cails 


to find out whether the use he is making for a particular 


use of music fits under the blanket license system any- 
way. And the people in the music ciearance department — 
punch into this computer system апд on a screen wculd | 
appear all the relevant informatior which could be given | 


to the producer right on the telephone. 


In fact, and I am not а computer expert, I don't 
want to sound like one, butI think it is even conceivable 


that these screens could be placed in producer: offices, 
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but I am not a computer expr t. 

And with that information the producer c ш 
асы very quickly. 

Q Suppose the song has heen pulla!) 

THE COURT: That means that the copyright 
proprietor has withdrawn the license from ASCAP? 

MR. HRUSKA: Right. Has withdrawn ASC?P's 
right under the por use license, right. 

A Well, if the song has been pulled, the copyright 
owner who is looking for a better deal than the pev uso 
schedule of fees price he -CTOvided, the name and prone 
number of the man who is going to deal for him, that 


information is assed onto the producer, the producer goe: 


ahead and calls the gentleman, and attempts to nak: a deal. | 


Q Have you considered what ould happen in the 
event that the copyright proprietor wants more попзу for 
that use than the producer-packager can afford zo 
pay within the confines of what he has allocatei fcr his 
music budget? 

MR. TOPKIS: Are we now inquiring into what this 
man, this is the producer, would be -- 

THE COURT: I think the object to that would be 
sustained. I overruled the objectian to the last question 
because, as it turned out, what you really were asking was 
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what facilities would be made available by CBS -o a pro- 


ducer, hut if you want the reaction of what a producer 


would do. it seems to me we have to ask the »roducer. 


MR. HRUSKA : All right. 


Q Let us supp:3e that the producer or p:ckager, 


6 THE COURT: Ме can all speculato. 
in these circumstances, came back to you and said 
"I really need this song for my program," and he e»vlains 
to you why that is so, but he says, "The copyrijht p'o- 
| prietor wants two or three thousand dollars for the ura | 


of that song and that's going to put me over my budget. | 


| 
| I would like, Mr. Sipes, for you to give me mors топу. 
| In other words, 7 want to renegotiate my package price wit. 


| 
| 
| 
you." | 
l6 Jour 
What is yoru reaction under the circunstences? 
MR. TOPKIS: If your Honor please, I submit tha 
| 
that questioa is just silly. We all know what che answer | 
is. If he wanted it badly enough, he would pay for it. | 


But is that really what we are going into for five weeks 


here? 
THE COURT: I don't know. I would like to get th: 
feel of the testimony to begin with. | 


ТИЗ WITNESS: Well, I think Mr. Topkis has said 


wR N 8 N 


it, your Honor. If we feel that that's right, we do it. 
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We do it for other elements besides music all tho time. 
THE COURT: All right. 

Q Suppose the composition selected by thu packager 
hadn't been pulled from the per use licence, wes still 
available under the per use license from ASCAP-BHI. 

Have you considered -- let me put ít this way: What 
facilitios would CTN make available "à that package: to 
enable the packager to know how to reach the cop'/ri;ht 
proprietor in the event that the packager wanted to 
negotiate а dix act deal? 

A Again, at the outset, we would attempt to get the | 
names and phone numbers of the people ready to doal for 
packagers who were still in the per use system a!sc. 


I think as the system goes on, as ther» are 


more and more direct licensing deals, those people will give; 


us -- 
THE COURT: Well, that's speculation. Wheat you 
are saying is CTN would make efforts to secure all this 
information and if it had the information it suL give 
it to the packager, but if it didn't, it couldn':. 
THE WITNESS: Right. 

Q The ASCAP brief, the trial memorandum, : s ә 
utatement in it to the effect that CBS expects tiat the 
per use license will be used rarely. 
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MR. TOPKIS: Are you referring to a particular 
page? 

MR. HRUSKA: Page 44. 

Q (Continuing) Is that your expectation, мг. 
Sipes? 

A Well, no. I think at the outset of a per use 
system that the per use license wiil be used. It wight 
be used rather extensively. I do think that agair 
you are in some kind of an evolutionary process, 
naturally, and as more and more direct licensing arrange- 
ments take place between packagers anc copyright cvaers, 
then, of course, on that supposition the per use s stem 
may be used less and less as time goes on, when тоге 
and more direct licenses are nade. 

BY THE COURT: 

Q Well, that is a truism, that the more direct 
licenses are made the less the per use licenses will Le 
d I suppose the really interesting question, 
assuming that you are competent to give an answar to it, 
is whether you believe that more and more peoples will 
license directly, and, if so, what your grounds for 
believing that are? 

A Well, I believe that more and more people will 
license directly, your Honor, as time goes by. I think 
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packagers, as long as I have been ir this business, 
packagers deal for all other elements in the open market, 
and that's the way they do business for other elements 
and that's the way I think they would do business here. 
Also, I think -- 

Q But isn't the question not what they are able to 
do, but what the copyright proprietor will do? 

A (No response.) 


Obviously the two have to bargain on that: prop- 


That's correct. 
MR.HRUSKA: May I ask this question, your Honor? 
THE COURT: You are the lawyer. 

BY MR. HRUSKA: 

Q Do you have any basis for believing trat there 
will be any facilities or mechanisms developed in ine 
market place between the network and the packagers: In 
other words, the customers on the one hand and the supplier 
on the other hand? 

MR. TOPKIS: Сап we get а yes or no to that? 
THE COURT: The question 18 only whether you 
have any basis for reaching such a conclusion. 


THE WITNESS: May I hear the question again? 
THE COURT: Yes. 
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2 b (Record read.) 


3 | A Yes. 
4 THE COURT: What is your basis? 
5 THE WITNESS: My basis is that there will be, 


C^ 


as you said before, your Honor, there will be buyers out 


7 there and there will be seller: out there in the market 
| 
ё place. 
| 
ы | If the per use system is in effect, direct 


! | 
| licensing in the market place will occur because sides 
| the machinery in the per use system will sprinc up to 

broker those deals between buyers and sellers like they have 


done for all other elements of the programs. 


I^] 


There are agencies that deal in all othe- 


~ 
Un 
— 


— 
a 


elements that go into making up programs today. There 


= 


is the William Morris Agency,International Famcus Agency, 
and other agencies that will certainly step into this 
area. 


There is the Harry Fox Agency which brokers | 


5 
феа а 


synchronization rights right now. І don't see why 


N 


operations like the Harry Fox Agency or similar acancies 


won't get into this area. I think there is money to 


I think that, in other words, machinery like 


W 9» B 8 


| 

bo made for people. | 
| 

that, your Honor, will spring up to broker those deals | 
| 
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because there is money in the market place. 

And if I may add, all other elements э? programs 
are bought that way. 

THE COURT: Yes. I am aware of that. 


Q Getting back to the objectives that you rave 


for the per use system, is there any alternativ» ir your 


mind to that system which would achieve those objectives? 

MISS KEARSE: Objection, your Honor. 

MR. TOPKIS: Objection. 

MR. HRUSKA: Let me make it more specific. 

I will withdraw the question. 

Q You talked this morning about a difference 
between the way in which other program elements anc 
the way in which music is bought being one in which other 
program elements are bought in a competitive ma-ket and 
music is not. 

I believe, Mr. Sipes, you have indicated that 
one of the objectives of this per use system is tc be 
able to have music performance rights licensed in a 
competitive market. 

The question is: Is there any other alternative 
form of relief in a lawsuit like this which you feel 
would accomplish the same objective? 

MISS KEARSE: Objection. 
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THE COURT: Overruled. 
MR. HRUSKA: What I am getting into, уосг 
Honor -- 
BY THE COURT: 
Q Do you know of any other system or dc ycu concei 
of any other system which would permit you to acccmplish 
| the objectives you expressed this morning? 
A I don't know. 
THE COURT: You may crost-examine on this but 

he is entitled to a yes or no. | 
THE WITNESS: I don't know if the word, "system." 


is right, but I would think that an injunction prciibiting | 


na + уу, KZ 


к> 
ASCAP and BMI from licensing televísion 58 would do 


that. 

MR. HRUSKA: The reason I asked that, your 
Honor, is really as a predicate to -- I mean, we ail 
know now, particularly in view of this morning's discussioni, 
that this is an alternative form of relief. Basically, 
what I want to get Mr. Sipes to testify about js how he 
sees the television network operating in such : world. 

THE CCURT: I would like to hear it. 

MR. HRUSKA: Okay. I think the tlretho..d 


question here ought to be: 


BY MR. HRUSKA: 
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Q Would there be any practical need, from your 
standpoint, to have a deferral on tha date on which such ә 
world were to come into being? In other worcs, before 


the injunction were to be effective. 


MISS KEARSE: Objection. 

THE COURT: I don't think we need to worry about 
it at this stage of the game, Mr. Hruska. The po:sibility 
of this is so major a factor that if we ever get tc that 


we certainly are going to have plenty of time to woriy 


about when ít would happen, both for the purposes of tis 


plaintiff and the defendants. 

I am willing to hear how CBS, as the plaintiff 
in this case, and as a major television network, conceives 
that music would be merchandised in the event that АЅСРР 
and BMI were enjoined from licensing. 

THE WITNESS: Well, under those circunstences, 
of course, ail three networks would be in the sane boat, 
your Honor, so that -- 

BY THE COURT: 

Q When you say that, what do you mean? God dien“ t 
ordain the world that way. Tou assume that they would all 
be enjoined? 

A Yes, sir. On the assumption that the enioinings- 
would be against Al of the other television networks. 
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Q Right. 


A Under that assumption, all three networks are in 
the same boat. In other words, neither one of the three-- 
that's bad English -- but none of them have a competitive 
advantage, you see, over the others. 

Q Assuming that, then what? 

A > wuming that with a lot of struggle and some 
chaos up front, I think again that the machinery necessary | 
to broker deals between the sellers and the buyers in this | 
situation will spring up to fill that gap. Тһеге is 3 - 
there is money to be made, and people will spring into that! 
breach to fill that need and make it happen. And ceals, 
direct deals will be made for musical compositions between 
buyers and sellers. 


Now, I do believe, of course, that it will take 


some time for that machinery to develop up front, but 


that same problem. 


| 
| 
| 
| 
of course all three networks in that situation ound have 
| 
L| 
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BY MR. HRUSKA: 
Sip... 

| Q Suppose, Mr. буран, the injunctive order, in 

| other words the order prohibiting ASCAP and BMI fron: 


^ 
| 
5 | licensing television networks, the effective date of that 


6 | order was deferred for a period of, let's say, e yeer. 
'| Would that remove the struggle you mentionad ea:lier in 

| your answer? Would that solve that problem, in your 
9 | mind? 
o | A I think that during that time the machinery would 
| develop, yes, sir. 
RM Q Now, what would you do about music in the an 
j| under this system which ASCAP and BMI have veen enjoined 
"n from licensing television networks? 

A I think music in the can in that sitiatior is г 

1 serious problem for ali three networks and that eve; unde rx | 
17 | the injunctive relie? some use payout system wovld nave to 
be devised for music in the can. 


Q As an alternative to achieving the objectives tat 


you seek to achieve in this lawsuit, have you ever considtred 


| 
„ simpl: cancelling your ASCAP and BMI licenses and then 
embarking upon a program in which you and/or progran packa- 
gers attempted to license their music requirements directly? 
In other words, have you considered a bypass of ASCAP or 


BMI? 
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A Yes, we did consider that. 
MR. TOPKIS: Let's not lead the witness, your 
Honor. I think the question was did the witness consider 
it, and his response began "We considered it." 
THE COURT: I'm satisfied to let him testify 


as long as he makes a distinction between his owr consid- | 


eration and what he knows to be as гп officer of CB3. 
But would you try to give me an accurate feel | 
of that? The purpose is not only for me to get an accurate | 


feel, but so that Mr. Topkis and Mies Kearse can fa rly 


cross examine you on it. 

| THE WITNESS: Let me say, your Honor, ma Ъе I am 
4 | Speaking in the editorial "we" there, and I should not be 

| doing so. Yes, I have considered it myself. 

Q And what have you concludec? 

A I came to the conclusion that that was a route I | 
'a could not tell the network to go. | 
10 | THE COURT: Would you explain why? | 
20 | THE WITNESS: Yes. As far as I was concerned | 
21 that would put us at a seríous competitive disadvan-age | 
2 with the other two networks, and if we went that route we | 
з | would be in serious difficulties. | 
24 Q Could you briefly outline some of the reasons why | 


25 you believe that you would be at a competitive disadvantage 
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undez those círcumstances? 

^ Yes. If I bypassed -- and I am assuming hat 
NBC and ABC would not, that I'm going this route by myself 
-- I have serious problems. Of course, I've got the 
music in the can problem, which to me alone literally 
militates against my taking that approach. Then I've got 
the problem of commercials in the can. ich again, as far 


as I am concerned, stops me cold from taking that appz»ach. 


On top of that, for programs that are going o 
be produced for the network, I've got rather substa:tial 
musical requirements for the programs to be produce. A'- | 
mos all of our programs use music. 

There is, of course, the typical production | 


problem of short span of time. Time is important in putting 


shows together and nailing the music into the shows. | 


Also, as we discussed before, th -e is no 
machinery in the marketplace for brokering these transactions 
between people. The packagers of the programs wou.d have 
to find out who the copyright owners were and then try to 
reach them, and after they reach thea they would have to 
try to make a deal with them. There is no machinery there 
to broker these deals. I think this would be a serious 
problem. 

Overriding that, though, is my belief thet many 
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of the publishers and writers, many of the сорүгідһ: ners, 


would be reluctant to see us succeec in a bypass situation | 
and they would hope or expect that we would come bick into | 
the blanket license system. 


MR. TOPKIS: I move to strike so much >: the 


witness' answer as began "Overriding" on the grom that | 
it is the sheerest speculation. 

THE COURT: He was asked way e felt it CBS 
should not go this route, and that certainly is on- o? the 
reasons why he felt that way. It isn't any more е'іделсе 
than that. | 

О What do you believe, Mr. 3ypes, is the ле: f ail 
this in terms of effect оп CTN programs? 
A Well, I think the net effect -- 

MR. TOPKIS: I object to that question. \ 
don't understand what net is ге?еггеа to and what effec'; 
it refers to. 

THE COUFi: Let's see if the witness unde r- 
stands the question. 

MR. HRUSKA: Mr. Sypes has described a se-ies 
of factors, and I am simply asking him what effect or impact | 
those factors would have on «ke CTN program. ! 

THE COURT: І think it would be helpful to all | 


of us if you specified which effects. Are you talking bot 
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what effect the existing system has or ihe lack o! ability 
to bypass or what? 
MR. HRUSKA: No. The prior question was the 


J S | 
reasons that Mr. Реа felt that СТН would suffer a competi- 


tive disadvantage in the event of a bypass 
THE COURT: Yes. 
MR. HRUSKA: Апа he has outlined those -зазопз. 


THE COURT: All right. ‘that is the nex: ques- 


MR. HRUSKA: He has outlined those reasons in 
terms of various factors, and now am asking him to tell 
us specifically what impact those ‘actors would heve on 
your programs, do you believe. 

THE COURT: If what? 

MR. HRUSKA: If they occur. 

THE COURT: All right. Which assumes an 
attempt to bypass it, I take it. 

MR. HRUSKA: Right. Exactly. 

THE WITNESS: Oa the attempt to bypass. the 
effect, as far as I can frresee it, is that we will, of 
course, creatively affeci. our programs. Thy will be 
badly hurt. СВ8' progrems will be badly hurt. The ratings 
of those programs will decline. When the ratings decline, 


naturally sponsors are goin, to pull out and go el:swhere 
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or come in and ask for cheaper deals, which means t at my 
revenue is going to be seriously affected. And. a: we 
found, every time you hurt yourself in a time perioc, by 
which I mean where your audience ratings are down, it takes 
you a long time to build them up again. You are i- bad 
trouble. 

Q You mentioned before as part of your prior answer 
that you were assuming that the NBC and the ABC television 
networks did not follow you into a bypass. Wha. is your 
basis for that assumption? 

MR. TOPKIS: Could I hear that quest:.o1? 

THE COURT: Yes. What is the basis ‘or the 
assumption that ABC and NBC woulc not follow CBS if CBS 
attempted to bypass. 

MR. HRUSKA: ‘ihe accoustics in ere are bad. 

MR. TOPKIS: Did the witness say that; 

COURT: Yes. 

HRUSKA: He did say that. 

TOPKIS: I am having trouble hearing. 

HRUSKA: It is very hard for me to lear. 
mn, A ар, и. 6 SB. 
THE WITNESS: 1 am trying. 
THE COURT: ‘fhe accoustics in the гооп ax3 really 


not satisfactory. If necessary, we will see if we сап 
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get а microphone for future witnesses. І can't rebuilc 
the courtroom. But it would help if you give your full 
volume. 

THE WITNESS: If I may again, couid I hear the 
question again? I'm sorry. 

Q Let me restate it, to save time. You had men- 
tioned in your prior answer that you were assum.ng that if 
the CBS television network went into a bypass, КС und ABC 
would not follow. I would like to know what the basis is 
for your assumption. 

A The basis for that is that they would like to stay і 
іп the blanket lícense and watch me destroy myself. I 
think they are as inteiligent as I am, or — ла 
as I am, and that they vould know that I would be putting 


myself in a terrible competitive disadvantage, and “hey 


| 


would be very happy to see me do so. 

Q Would you follow NBC into a bypass? 

A No. 

О All right. I would like to take up separi:tely 
some of the points you mentioned. You used the phrase 
"commercials in the can." What do you mean by commercials 
in the can? 

A Well, what I meen by commercials in the can are 


those commercials prepared by advertising agencies to 
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exhibit the wares of their advertisers. ‘Those comm- rcials 
I would say almost always use music. They are ola;ed 
over and over and over again, especially if they аге 
successful. 

THE COURT: You're telling me? 

MR. HRUSKA: We all suffer from that. 

THE WITNESS: We all suffer is right. 
like it, your Honor. 

These commercials are played over and ov-r and 
over again. In fact, in many of them the music helps 
identify the product. 

Now, these commercials in the con, the cost of 
those things in the aggregate must be millions upon millions 
of dollars. It is my understanding that 11 many ir stances 
the advertising agencies do not get the music performance 
rights when they make these commercials because, naturally, 
they rely on the msical performance rights of the retwork. 

MR. TOPKIS: If your Honor please, that last 
part I would suggest should not be deferred for cress 
examination because we'll have a record where the witness 
will subsequently be quoted as knowing something about that 
subject and testifying about it. It seems to mo that this 
is a particular area where guesswork is inadvisabl;3. 


THE COURT: Well, again, I vake this quality of 
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‚ statement to be merely the basis upon which m. Ж 


* { is expressing his own views аз to why he would not 


| bypass or why he personally, as a man with a good jea.. of 


+ experience in this field and an officer of CTN, would not 


advise CTN to attempt this. 

I fully understand that he has not said tha: he 
i knows this but merely that he understands that to be he 
| point. And if CTN wishes to prove thet point, they w..11 
| have to call somebody with first-hand knowledge. 

MR. TOPKIS: А11 right. 

MR. HRUSKA: Your Honor, may I at this 
juncture, because I think it aids the continuity of tie 
presentation, read a very brief excerpt from the 
deposition of Mr. Brettler, who is an officer of *hapi-o, 
Bernstein, which is a party defendant in the Jawsuit, 
and Mr. Brettler is a member of the ASCAP board. He 
testified on this subject of commercials in the 
can, as to one aspect of it which I think would aid the 
flow, if I can briefly read it into the record. 

THE CCURT: As long as you allow Mr. То>кіс 
to get a look at it or to see a copy. 


MISS KEARSE: I think we should have the richt 


to cross examine Mr. Syper without having his 


testimony interrupted by the presentation of deposit:.on 
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testimony of others, and I think that after the reading 
of the deposition testimony of others we should have the 
right to make readings of other portions that we deen 
necessary in the interest of fairness. I think this is 
just making a shambles of this. 

THE COURT: Т don't know that ít makes à 
shambles, but I think Miss Kearse is right, mat it would 
be more orderly for us to take one witness at a time. and 
the mere fact that somebody else happens to have been 
deposed really doesn't remove him from being anothex 
witness. I have enough ability to coordinate ny -eccllection 
of what is going on here so that I can take thin 
deposition after Mr. Sypes concludes. 

If you want to state during the course ot eny 
testimony of a live witness that you expect to 
corroborate his assumptions »y reference to a deposi ion 
hereafter that will alert m: to it as you have now dcne here, 
I will bear that in mind. 

MR. HRUSKA: We did in terms of notice to the 
other parties give notice last Thursday pursuant tc the 
pretrial order that we vould be doing this. 


THE COURT: vell, it is not just a questio: of 


notice but a question of orderliness of procedure. го let's 


just save this unti) Mr. Sypes concludes. 
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THE WITNESS: І think I was in the middle +: | 
| 
MR. HRUSKA: Would you read back where e 337+ off. | 


Do you recall your answer? 
I think sc. 


THE COURT: Mr. Topkis had objectoé to 


people had not paid for the performance rights cf maic 
in the commercial in the can. 
A (Continuing) Therefore, of course, the- v: 


relied in many instances -- I forget exactly the vorós 


Mr. Sypes saying that he understood that adve:itis:ig 


I used. 

Could I have the last bi* of my testimon; cack? 

Anyway, these commercials in the can raise a 
serious problem in this instance because if the 
copyright owners of music that are in those commercial: 
would have the right now to əsk or request payments гог 
music perforwance of those commercials, this of course 
would drive the sponsors cff our network onto another 
network, because they could be stuck up by these people 
for inordinate amounts of money. 

THE COURT: Am I correct, sir, without 
challenging that, in understanding that the commercial 


« "n 
in the can problem is just a special aspect of the misic. 
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THE WITNESS: That's correct. 
BY MR. HRUSKA: 

Q You also mentioned in your recitation of rezsons 
why you thought CTN would be at a competitive disadvantage 
in the event of a bypass the fact that CTN has lar:;e 
music needs. Let me first ask you on this, how many 
CTN programs are there in the course of a given year) 

MR. TOPKIS: In the course of a given what? 
MR. HRUSKA: Year. Excuse me. 
(Discussion off the record.) 


THE COURT: Let me ask for a qualification to ycur 


, question. When you ask how many programs CTN has in a giver. 


‚ year, are you referring to distinct programs or, for 


example, in Gunsmoke, would you count that one or 52 


what? 


MR. HRUSKA: No. Distinct programs. And I 
to confine this also to television network programs, 
distinct television network programs. In other words, if 
there are 10 episodes c^: Gunsmoke appearing on 10 different 
weeks, we count that as 10 programs. 

THE COURT: You do. 

MR. HRUSKA: Yes, for the purpose of this 
question. 


THE COURT: That's what I mean, for the purpose of 
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2 [ this question. 
А In the course of a year there are about 360) 
programs а year, network programs a ycar. 
THE COURT: Does that mean that there are 3;00 
'| programs that use music or dons that, for example, ir lude 
news network specials? 
THE WITNESS: That, sir, wculd include news 


specials. I am giving you the total number. And it 


| flactuates a bit from year to year. 


THE COURT: I suppose the very substantial 
| majority of those programs do use music; am I correct' 
THE WITNESS: Yes. 
MR. HRUSKA: That was my next question. 
Do all these programs use music? 


A Well, they all use planned павіс, except fo- 


R ^ t 
© s> m 
K ае 


news programs, and some news programs have spontaneou:: 


music on them once in a while. 


>. pes 
, 


Q I would like to show you, Mr. 
exhibits that have been marked for identification as 14540 
through PX544 (handing). What are those documents «hit T 


have just handed you? 


MR. TOPKIS: May ! request that we take than one 


b 
t 


at a time? They seem to be multi-paged documents. 


THE COURT: Yes. If the witness didn't plan to do 
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that, I would ask him to specify one at a time what tiey 


are, what is 540, what is 541, and so on. 
А 540 is the 1972-1973 CTN nighttime schedule 
notice. 

ТЕЗ COURT: In effect, the schedule of what you 
plan to show. 

THE WITNESS: Yes, sir. 

THE COURT: During the night? 

THE WITNESS: Correct. 

THE COURT: Does that color mean that these 
programs, just a matter of curiousity, are shown onl: in 
color. 

THE WITNESS: They are shown in color. Ол 4 
| black and white set you would pick it up in black and white. 
But they are transmítted in color. 

THE COURT: Right. 

THE WITNESS: 541 -- 

MR. TOPKIS: Excuse me. I don't mean tc 
interrupt, but there is something curious about this. 

It is dated August 21, 1°65 on my copy. 

THE COURT: Where is this date. 

MR. TOPKIS: At the upper right. 

THE COURT: Г have 8/21/72 on mine. 

MR. TOPKIS: Mine reads 8/22/65. 
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THE COURT: You had better keep it. It may de 
valuable. 

THE WITNESS: That is a prophesy of the fut ire 
dated 1965. 

MR. TOPKI8: Should it bear another date? ‘could 
I just know it? I'11 be happy. 

MR. HRUSKA: 8/21/72. 

THE COURT: All right. 541? 


THE WITNESS: 541 is the nichttime schecule 


! notice for 1971-1972. 


THE COURT: Is each one of these for a Oiff^orent 


THE WITNESS: Yes, your Honor. 
THE COURT: Ав indicated? 
THE WITNESS: Right. 
THE COURT: А11 right. Т think that 
| satisfies you, doesn't it, Mr. Topkis? 
MR. 7TOPKI8: Yes, your Honor. 
BY MR. HRUSKA: 
Q Let's go back to 540, РХ540. 
A That is the 1972-1973 schedule. 
Q Right. 
After the first two pages of that exhibit 
there are another few pages encompassing the same schedule, 
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| Do you know what the purpose of that is? 


A Well, unless there had been a mid-season chinge 


, | in programs, they would appear on the second sheet. 


i 
d | THE COURT: I notice that the third sheet -- that is 


| the first sheet of the second grouping -- has a di:;fe:ent 
, ) date in the upper right-hand corner. 

| Is that to signify that it is reviewed аа 
| revised every so often. 
| THE WITNESS: Right. It is updated to tuke into 
, account changes in schedule. 

THE COURT: Right. 

Q Do you know who prepares these documents? 


A These documents are prepared by the prog-am 


| department of CTN. 


Q In the regular course of business? 
A Yes. 


MR. HRUSKA: I offe- them in evidence, your 


THE COURT: Any comment? 
MR. TOPKIS: Но objection, your Honor. 


MISS KEARSE: I would like a voir dire, your 
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VOIR DIRE EXAMINATION 

BY MISS KEARSE: 
Q Is Mr. Sypes- in the program department’ 
A Do you want an answer to that question; 

No, Y am not. 

Does that department report to you? 

No, it does not. 

MISS KEARSE: І object to the admissibilit:* of 
this, your Honor. This witness hasr'/t given us :ny 
indication that it is -- 

THE COURT: I think you aro right. Го yc realy 
want them to bring another witness in just to put. that 
in evidence? If you insist, I will sustain your 
objection. 

MR. ERUSKA: I find ít hari to understand shv 

| this is being objected to. Tle only reason we are -utting 
this in -- 

THE COURT: Do you have an; reason to doubt th: 
authenticity of the documeni!? 

I don't know vat it proves. 


MISS KBARSE: Tais witness is not able to 


1 verify the contents of it. 


THE CO. ^T: „ understand. 


All right, } will sustain your objection. 
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vzge counsel not to make objections urless there i; 
"something central to the case which they feel is a: 
abuse of their rights. 

| 

| MR. HRUSKA: I won't even argue, your Honor 


* |If we do have somebody later on in the case who is in the 


D 


' iprcgrar department, I can put it in through him. 


THE COURT: Bring him in tomorrow morning. 


Е MR. HRUSKA: It is simple, basic information, 


t seems to me, for background purposes. 
I was going to offer in evidence a list of 
^ ‘еһе CBS specials, and I assume that the same obj«ccior 
‘would be made as to that list. 


1 


i MISS KEARSE: If it is subject to the san 


disability, yes. 
; i D ‚22е є 
| MR. ERUSKA: Mr. Sypes—has not become а леп: er cf 


t 
e 


the program department in the last twc moments, so we 
Ihave the same di:ability. 
' ҮВҮ MR. HRUSKA: 
* ips 
Q Mr. ypes, how many variety programs, точісг 1 
variety programs, were there on СҮН at night in 1970? 
"d A Іп 1970? 
Q Yes. 
i 


THE COURT: Can you refresh your recollection b, 


locking at the exhibit? 
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THE WITNESS: Yes, I could, your Honor 
MR. ERUSKA: The exhibit ws just didn'- t ir 


evidence. 


> d THE WITNESS: A lot of shcws come апі ус, your 


Honor, and I wculdn't mind taking a fast look. 
THE COURT: Take a look. 

| (Pause.) 

A In 1970. 


Q 1970. 


x 


And the question was the musical variety : 87 


Yes; nighttime. 


» o 


Nighttime. 
MR. TOPKIS: Which part o; 1970. 
Q Take the first part of 1°70. 
THE WITNESS: The fall of 1970, which was the 
commencement of the programming season. 
MR. TOPKIS: Very good. 


Q Could you give us the names, the titles f the 


^ | muscial variety programs in that category? 


t, 


Му 
> 


д Yes. It would be the Ed Sullivan Show. tie 
Glen Campbell Good Time Hour, the Tim Conway Hour, the 
Carol Burnett Show. 


| THE COURT: Before you go оп to the Caro. 


' | Burnett Show, are you looking at Exhibit 542? 
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THE WITNESS: Exhibit 542, yen. 


THE COURT: Maybe I starte on the wrong г qe. 


but you jumped from Tim Conway to Carol Burnett. 


THE WITNESS: Yes. 
THE COURT:  '"hat's because tese other 
tà programs in between are not classified as variety 
М | shows, is that correct? 
THE WITNESS: They are not musical variety shows, 
: | your Honor. 
| THE COURT: All right. I'm quite sure I uiderstanc 
і precisely what the definition is, bu: 
THE WITNESS: Do you want ne to try? 
THE COURT: Sure. 
THE WITNESS: Musical variety shows are usually 
| a one-hour tape show with a lead or leads who ar either 
\ comics or singers or versatile performers in bot]: o! those 
areas, and maybe even a dancer. 
THE COURT: So Here's Lucy is not a va iet:y 
show because she doesn't sing. 

THE WITNESS: She does a half-hour situation 
comedy with a script that has a story from beginning to 
end for a half hour. 

THE COURT: І understand. 

THE WITNESS: I left off, I thirk ita tte 
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‘Carol Burnett Show. 
BY MR. HRUSKA: 
f Q May I just interrupt there with a question: 
' jratking of the lucy Show, does the Lucy Show have mes icel 
 — sequences or some of its episodes devoted -- 
A From time to time, yes. 
-= to that format? 


Q 

A Yes. 
Q Proceed. 
A 


The Merv Griffin Show. Нее Haw. The Jm abor 's 

;Hour. That's ic. 

Q I lost count. Did you keep а tab on tht? | 

| A I think 1% was seven. | 

| THE COURT: Is that per week? 

! THE WITNESS: That was on a weekly basis, | 
your Honor, yes. The Merv Griffin Show, of courso 

appeared nightly, five nights a week. 

| Q How many musical variety programs are on tie 

network now, the CBS network? 

Е А Three. 

| Q What are they? 

i 


i А They are the Carol Burnett Show, the Scnny and 
ag | 
1 
Cher Show, and the Bill Cosby Hour. 


| 
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Q Why has that number ároppe« from 7 to 3 Fi on 
1970 to date? 


А Well -- 
MR. TOPKIS: If your Honor please, if tra 
| witness made the decision to make the reduction, I would 


have no objection to his answering tle question. 


{ 
E 
| But otherwise -- 


| THE COURT: І don't think Ке has to make the 
decision himself if he participated in making the de gig icn. 
[ 


MR. TOPKIS: Very well. 


9 THE COURT: Did you participate in making he 


decision? 


THE WITNESS: Yes, your Horor, I did. 3ut the 


answer to that is it is called in the business tha 


pendulum. Types of shows go into favor. Then they соо 
out of favor. Then they go into favcr. 

THE COURT: You are explaining the populer 
| reaction. But what was the reason that CBS decided t or? 


| THE WITNESS: The reason CES decided was cause 


n because the people weren't watching them as much 


the ratings on many of those shows fell off. They tell 


pe we are constantly looking for new leads for those shcws, 


| and it is very difficult to find them. 


! 


THE COURT: А11 right. 


Un TED STATES COURT ! louse 
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Q Do you have a business judgment as to wnat the 
prospects are for musical variety programs on CBS 
| television network, long range? 
A Business judgment from my knowledge inside 


5 | the network, we would like more. 
| THE COURT: I didn't understand the que tion to 
| be what you would like but what you expected. 
THE WITNESS: We would expect more. 


THE COURT: In other verds, you expect som: kind 
of turn around to occur in the foreseeable future” 


THE WITNESS: Yes. 


THE COURT: A change in popular taste? 


Fin DING 
THE WITNESS: Right, your Honor. And, Ane 


`` the right people. We are always in a search for he. 
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THE COURT: Mr. Topkis, I know that fo: personal | 

reasons you may want to m from time to time. X am not 
‚| gure whether you are addressing the bench or whether yor 
; аге just making yourself more comfortable for a mom:nt. 
$ | MR.  TOPKIS: Right now I am trying co hear 
! what Mr. Hruska is about to say. 
3 | MR. HRUSKA: Let me just say this. We. of | 
! course, had a deadline, as it were, on April 13th, as I 
remember it, to designate documents. We attenpt d to com- 
plete a computer study which was then ongoing by that dete 
: | and we thought we had, and a document very much Like this 
with somewhat different numbers was submitted to ASCAP as 
^| was, pursuant to the pretrial order, the computer printout 
backup. 

After that was done, rather than just si‘ there, 


/ | because we knew that this had been done under extraordinary 


“ around the clock conditions, we thoroughly reche ke everv- | 
ic | thing in that study. 

xj As a result of that, I might say, we oricinally 
1 | had timings in the first study, that is, timings the t went 
* | along with these numbers of performances, total dur»tion of 
* | performances. Ме doublechecked those and there was enough | 
inaccuracy in what ve saw on a spot check basis hat we | 


E i just removed that from the study. 
\ 
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These numbers themselves have changed - I 
srz^uldn't say how much they changed. I just do»'t have 
the information. But, in any event, because th.s is 
rechecked and rerun, we did not get the second: un, the 
computer backup, to the defe.2ants until late y sterday. 
Because of that I will not be offering this documest in 
evidence today. 

I think they ought to be given an oppor-init': 


to look at the backup material we could provide oni; yes- 


^P» 


terday. But since we had Mr. Sypes on the stand today, I 


thought I would ask him some questions concerni.g “ле study 


perhaps sufficient to qualify it when we at a laver stage 
of the case actually offer it in evidence, and .:+ lat 
time, if BMI or ASCAP have any objections or hare s2en 
inaccuracies or whatever, that can De raised at th:t tine 
or perhaps that can be worked out bstween us. 

I also say on this, I doa't know tha t e fia te 
numbers here are of great significance. The only гзазол 
we ultimately will be offering this documerc is re:llv to 
give an idea cf the magnitude we are talking of іп tems 
of numbers of performances. 

MR. TOPKIS: Your Honor, there need not b» any 
dispute about this, but right now we haven't haji ar oppor- 


tunity to check these numbers. 
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THE COURT: I understand. 
` : MR. TOPKIS: I am sure Mr. EM us ld nake 
E | this study. So what are we wasting time for ncw? 
5 THE COURT: I guess Mr. Hruska wantei to explain 
5 why he is dealing with something p э saw yes Fei lay 

Let me just ask BMI and 2 SCAP, if I nay, whether,, 
de not committing them to agreeing with these figures, іс 25 
their contention that the case would be substantia: ly 
affected by the question of whether in 1970 there were four 
thousand performances instead of roo — 1 

|' assume the answer is no. 

ў 5 i МВ. TOPKIS: Of course. 
THE COURT: All right. With all these: expiaaa- 


tions, is that your position, too: 


б MISS KEARSE: Yes. 


b THE COURT: ‘Then go aheac, and if there are 


“De 


! correction: to be made they will have to be made or adjust- | 


ments -- 


Ls MR. HRUSKA: Let me simply ask thir, then. 
| BY MR. HRUSKA: 
| Q Mr. бүрө, do you know how the study which came up 


with these nusvers мав made? 


AM | А It was made by the music operations department 


^ under Mr. Poklitar. 
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Q Who is he, since you've brought out his пау? 

A He is, I think, assistant director of music 
clearance; and some Nie of the Cravath firm 
who, I take it, took -- who took the first thirt«en weeks 
of 1970 and the first thirteen weeks of 1972 and took qe 
wusic logs and the cue sheets -- 

MR. TOPKIS: Your Honor, whoever did it can 


51 er 
tell what he did much better than Mr. . 


THE COURT: I think so, too. 


Why don't you just say assuming that thes: 


Sipes 
figures are correct and then ask Mr. Sypes whatever ques- 


tions you want about it. You'll have an opportuni:y to 
establish that these figures are correct. 

MR. HRUSKA: No, I'm not trying to estallish 
the figures. 

THE COURT: What are you trying to establish? 

MR. HRUSKA: I simpiy want to bring out how 
this thing was done. And to call an extra witness to 
describe that is a collosal vaste of time. 

THE COURT: I don't agre». If it is of any 
importance, let's have the man who did it. If it is nox 
of any importance, then let's stipulate it. But there is 
no point in taking Mr. * who knows no more about how 


this is done than I do. He has just been told. 
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I don't understand that M-. Topkis or Miss 


Kearse at this point are challenging the accuracv of these 


figures. But if they do challenge them, you are certainly 


going to have to call a witness who did something, I mean 
who actually conducted the study. 

MISS KEARSE: If we do challenge it, we would 
like to challenge the person who mado the studv. 

THE COURT: You are enti : led to. But Т am 
prepared, in view of the fact that a witness is on 12 
stand, to aek questions assuming these figures are correct, 
aud then, if they are shown to be incorrect, it woud be a 
question of whether they are substantially incorrect or 
just partially. 

MR. HRUSKA: I would not have gone irto it 
axcept for the fact that the music clearance section, wnich 
is a group in CBS which handle; these music logs and cue 
sheets, is part of the business affairs departmert, which 
is Mr. «iin department. 1+ is under hir direction. 

THE COURT: When it comes to a question of 
accuracy of figures, I don“: think you can say that is 
adequate proof. The president of a bank can't say Mat 
the auditor conducted an accurate audit. It is the auditor 
who has to be questioned. 


MR. HRUSKA: Okay. 
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Spes 


Q You also mentioned before, Mr. Sypes, 11 vcur 


recitation of reasons as to why you thought CTN юч-а be 


| 
і 


at a competitive disadvantage ір bypass your belief that 
many writers and publishers, members of ASCAP ani 2%, would| 
not want a CTN bypass to succeed. 

Now, on what do you base that belief? 

THE COURT: Again, Mr. Topkis, I am just getting 
this gentleman's beliefs. 

MR. TOPKIS: Okay. 

A Well, my belief is that they wouldn't because, 
first of all, I would be asking those people to naket a 
change in the way they've been doing business fo- a long 
time. I don't think businessmen who have been ioirg some- 
thing for a long time like to change what they ve beer: 


doing. 


Also, the change I'm speaking of, askirg them 
to make, would be rather a revolutionary change and it 


would open up certain risks to these people becaise basic- 
| 
ally I believe that people like to deal in а non-competitive | 


market instead of а competitive market, and what I would be 


Fer here 
asking here—fer would be for these people to be iealirg in 


a competitive market. 


Also, they've been living under this system for 
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а long time. They seem to like it. Otherwise I tuin they 
would have changed it themselves. 

MR. HRUSKA: In light of what your Hcnor said 
before about the reading of materiils, perhaps I ought. to, 
before I start this, state what I would propose to do. 

I would propose at this point to reac to Mr 
8 relatively brief excerpts from depositi: eis in 
the case, I think four depositions, probably takin: about 
three or four, maybe five minutes to read. 

THE COURT: d then ask him guesticns about 
them? 

MR. HRUSKA: Yes. But I should say, іаѕіса11у 
the question I would ask him about those materials .s how 
those statements that I would be reading from the ceposi- 
tions affect his judgment on the question, and the -xeascn 
I would be doing that, your Honor, is because, as the issues | 
have evolved in the case, I think ore important aspect сї 
it comes down to whether a reasonably prudent manacer of | 
a television network would consider this bypass to be a | 
reasonable risk to take or whether it is an irrational risk | 
to take. 

Now, I think the attitudes as expressed under 
oath of the other side of this market, the copyright prc- 


prietors, mainly the publishers, is quite pertinent -- 
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THE COURT: Let's assume it is. What you are 
trying to do ultimately is to persuade me -- 


MR. HRUSKA: Yes, of course. 


THE COURT: -- that would happen. I mean, you | 


can persuade me, if you can, or reading the depositions or 
putting them irto evidence directly and not saying “ir. 
* T this make you feel that way all the more 
stronger. It seems to me it stands to reason tiat if Mr. 
1 as he does on the basis of the factors te bas 
just enumerated and he heard three other witness:s testify 
along the lines that you have led me to believe hat they 
did, he would of course say that that would make hi: feel 
even stronger, more strongly. 

It wouldn't mean very much to me if h» did. 

MR. HRUSKA: Obviously I want to get it on the 
record because -- 

THE COURT: You can get it on the re 20rd without| 
putting it into his testimony. Just read it in some time. 


MISS KEARSE: Assuming they are admis:ible, your 


THE COURT: Of course. 
MISS KEARSE: Ме may have an objectioi;. 


THE COURT: You keep raising technicalicies. 
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BY MR. HRUSKA: 


be * 


Q Have you considered "the desire of writers ond 
publishers that any CTN bypass not succeed -- 


MR. TOPKIS: Can I hear that again, please? 


THE COURT: Let him finish the question. 
MR. HRUSKA: Let me finish the quest tot 
Q (Continuing) -- would be likely to marifest itself. 

in the event that you attempted а bypass? 

THE COURT: Would you read the questicr Mr. 
Reporter? 

(Question read) 

MR. TOPKIS: I object tco the questicn on the 
ground I don't understand it. | 

MR. HRUSKA: Whan it was read back, 1 didn't | 


understand it either. Let me restate it. 


THE COURT: Please rephrase it. 
5 ıpes 
Q  Yon've testified already, lr. Sypes, + а vou have 

the belief that writers and publishers would rot want a 
CTN bypass to succeed. Have you considered how that desire 
on the part of writers and publishers would manife: - itself 
in the event you -- 

THE COURT: In other words, what do you think 
they would do? 


MR. HRUSKA: Right. 
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MISS KEARSi: if his belief is correct, as to 
which, of course, there is no eviderce yet. 
THE COURT: I understand that. 


What is your expectation as to how ccpyright 


proprietors would react if you attempted a bypass? 


THE WITNESS: I think, vour Honor, that. they 
would be unwilling to deal with us. 
MR. TOPKIS: They would what? 


THE WITNESS: Would be unwilling to сеа. with 
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Q Do you think in a bypass attempt you co.ld сыне 
| 
| 
THE COURT: I will take judicial notice et CES | 
dosen't have to have music if it doesn't want it. I don't | 
| think that ASCAP or BMI dispute that, do you? | 
, | MR. TOPKIS: Technically it is in the rublic | 
| i interest for them to have music. | 
ый THE COURT: Well, I am not going to require him to | 
ask that. | 

MR. TOPKIS: But I still don't think, your Honor, 
that this talk about hold-outs really contributes vewy much. 
d | THE COURT: It seems to me that that comes to zrgu-| 
ác | ment and summation. 


"d Yt may be that Mr. Hruska is wasting tbe whole day, 


pi ; and that is at his peril, but if his questions are 2rtm.seiblel, 
i i 


| he is entitled to ask them. I will allow the question. | 
| In your opini^n, would CBS be able to hola out--I 


| 


20 | assume that meer without using music--if it attempted tc Буран: 
* zind could uot negotiate with axrybody? 

г | Isn't that your question? If you have a license | 

a | with ASCAP, you are really not holding out. 


| MR. HRUSKA: Mr. Sipes, of course, admittei that 
| many publishers would have this attitude and, in sffoct, 
| SOUTMERN DISTRICT COURT FEPORTERS 
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would not be willing to deal, and I don't know that: anybody 
can Say that the entire membership of ASCAP and BMY would 
be in that position. 

THE COURT: Of course, one of the problems is that 
nobody is in а position at all to say with complete accuracy 
anything like that ee even the experts are hy;othesizind. 

MR. HRUSKA: It has never happened. ) tb. nk it is 
probably significant in and of itself that it he en * hap- 
pened, but I just want to probe Mr. Sipes’ mind he: as to 
whether, confronted with a certain unwillingnesr on th: part 
of writers and publishers to deal, which you are hy» othe- 
sizing, you could hold out against that 7 

А No, I don't believe that I could hold out agains: 
that. 

Q Why is that? | 

A I think from the beginning that CTN would be on | 
the ropes. Time would always be running against us. — 
аге in this serious competitive and disadvantag«fi situation, 
and it would not be very long before I would hats t cone 
back and take a blanket license. 
BY THE COURT: 

Q I think I know the answer to this but I think it 
ought to be in the record anyway. 


Has CTN ever made any attempt to bypass? 
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A As far as I kaow, they made no attemp:. to bypass 


| because we have had a blanket license, and we kiow that we 

| had a blanket license, and we knew that if we dropped our 

5 | blanket license and tried to bypass we would en! up just 

a where I saíd we would end up. 

a MR. TOPKIS: Your Honor, again a matter of nomen- 
'|  elature. Could we ask about direct licensing i: stead of 

| bypassing? I think "bypassing" suggests something that is-- 
| I don't know what it suggests but "direct licensing” із the 
| trade term that everybody knows. “Bypassing” ir something | 
12 | that haz beea conceived for this lit:igation. | 
I think that all of us will understam. each other 
| better if we-- 

| MR. JRUSKA: The m or — b ond first | 
| came out of the ASCAP brief on’ " gummary | ‘motions. It is 
| 


| ASCAP's word. 


would prefer to use a word that everybody underrtanis. If 


18 | THE COURT: I really think it is picc#yuns. T 
we could agree that there was only one term that evsrybody 


understood, I would impose the use of that term. 


your brief and Migs Kearse's brief erred to "bypass" and 
I have not worried about it, still ca t. І umierstand 


"bvpass" to mean the same as direct licensing, at least 


е2 
л 
SSS 
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| 
Frankly, Mr. Topkis, I don't understaid. I S 

| 

| 
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when we are talking in terms of the present system. 


BY MR. HRUSKA: 


Q Mr. Sipes, do you know anything about the ability 


of a music publisher to license performance rigtts for 
television use in the absence of his writer's ccnscitz 

A I am not an expert in the music publishing 
business. 

THE COURT: Are you asking about the lege 
aspects of it, or what? 

MR. HRUSKA: Well, I could break it deen “nto 
practical and legal. 

THE COURT: Well, as far as legal is concarned, 
I don't think we ought to call on Mr. Sipes to inst-uct us. 

If there are some practical aspects that ле knows 
about I would be happy to hear them. 

MR. HRUSKA: I really don't want him to ‘istruct 
us, your Honor, on any aspect. I want his state of mind 
because, again, I think his state of mind on this point is 
quite relevant. 

MR. TOPKIS: Your Honor, I object to that. The 
State of mind of someone who is totally uninforned cannot 
be relevant to anything. 

MR. HRUSKA: We don't know that he is uniaforned, 
your Honor, until we ask the question and get ar answe-. 
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THE COURT: Ask the questioa again, but — jwt 
telling Mr. Sipes I don't expect him to testify м th ..jard 
to the legalities of copyright assignzext, and so on. 

THE WITNESS: І couldn't. 

MISS KEARSE: Mr. Sipes started out by sar ing 
that he was no expert in this area. I think that probably 


| 
і 
| 
! 
| 
| 
t 
| 
| 
gives us some light on tae subject. | 
1 
THE COURT: Repeat the question, please, Mr. | 
Hruska. | 
MR. HRUSKA: Yes, I will, ycur Honor. | 
BY MR. HRUSKA: | 
Q Do you know anything about the ability of г music | 
| 
publisher, in a practical sense as distinguished from a legal | 
sense, to license music performance rights for te ev’ sion 
Í 
network use in the absence of the writer's consen-? | 
MISS KEARSE: Your Honor, I object to taat question 
unless the answer is going to be based on the witaess's own 
knowledge and not on-- 
THE COURT: The question ag put is does he know 
about it, anything about it. Let's cet an answer to that 


question. 


THE WITNZSS: Only generally, your Honor. It is 


general knowledge that you pick up in the busines3, but 7 
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am not an expert in this area, not-- 

THE COURT: Then I don't think we ouglt t: have 
any matters such as this except from people who can say 
they are experts or who have had valid personal exp rience 
with it. 

I understand from what you вау that ycu have not 
had valid personal experience on this subject. 

THE WITNESS: That is correct. 

THE COURT: All right, gentlemen, let's take a 
short recess. 

(Recess.) 

DONALD SIPES resumed. 

DIRECT EXAMINATION (continued) 


BY MR. HRUSKA: 


Q With respect, Mr. Sipes, to you~ beli:f regarding 


the unwillingness of writers and publishers to ſleal directly 


in the event of a CIN bypass, would you be conc rnec about 


the same problem under а per use system given tie right of 


copyright proprietors in that systen to exercis: cence) lati: 


rights; in other words, pull music out of the por ise 
license? 
А Yes, wa would be concerne3 about mat 


Q How would you propose to deal with that? 


» 


I think that could be handled-- 
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MR. TOPKIS: Excuse me, your Honor. Hw te 


would propose to deal with it? 


MR. TOPKIS: That is something that should be 
coming from CBS counsel; not from this Witness. 


і 
THE COURT: Yes. 
| 
| 
THE COURT: If you want to tell us now C3: would | 


intend to deal with it as to the advantages or d‘sac vantages 
of that, I would be glad to take that. 

MR. HRUSKA: All right, ycur Honor. 

We would propose, at the relief stage of this 
case, that the right to cancel be exercised acrozs the 
board as to all three television networks. 

We would make that proposal based upon whit we 
think the evidence in this case will ultimately show, and 
that is-- 

THE COURT: Well, you don't need to do th:t at 
this stage cf the game, to justify the proposal. 

I am really asking you at the present .1лє‹,‚ is 


it the basis of the present question tc the witn s3: 


to make this a fully rounded presentation, to stite that-- 
THE COURT: Right. 


te 
MR. BHUSKA: --ме would have ten conceie, I 


| 
{ 
| 
MR. ERUSKA: That's right, but I must continue, | 
| 
| 


believe, that there is another possible way to dsal with 
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— 


this problem, and what it comes down to, I think, .: this, 
your Honor-- 
THE ‘COURT: Mr. Hruska, again, let's not cet 


mixed up between arguing the situation and telliag ts, all 


cf us, the court and your opponents, what CBS js Pie posing. 

C3S can propose an alternative plan if it wishes to dc so. 
MR. HRUSKA: That is what I am getting to, and | 

the alternative plan would be this: Focusing on th: poiat 


! 
ia time in which there is a final decision in th s сазе, and 
assuming that it is a decision to set up a per u3e iysten, 
there would necessarily have to be some time lag between 


that point in time and the effective date of the svi tem. 


THE COURT: Yes. 

MR. HRUSKA: Now, within that time limit 1а would 
propose that copyright proprietors be given a jae .ithin 
which to exercise their cancellation rights. 

Wa would also propose-- 

THE COURT: Let me see if I understand th:s as we 
go along. 

I don't know if that is an alternative to whai 
you are stating that you propose or a condition of what 
you propose. 

MR. ERUSKA: No. It is an alternative to the 
first proposal I just made. 
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THE COURT: It seemed to ma that the fre pro- 
posal was that the rights to cancel would have t» b: exer- 
cised vis-a-vis all networks. 
5 MR. HRUSKA: That's right. 
THE COURT: Nov, that doesn't deal wit: t.e ques- 
tion of when it has to be done. 
u | MR. ERUSKA: I know that. but the mattar cf when 
will, I think, indicate to your Honor zn alternativ way 
of dealing with the problem which is, in effect, ou: al- 
ternative proposal. 


I don't qu te vnd. 


THE COURT: Let me hear that. 
stand why that wcald be an alternative, but let ne lear it. 
i MR. HRUSKA: We would propose that, in tb.s inter- 
val period between the date of the decision and the 
effective date of the per use system, notices gc ov: 
right proprietors perhaps on the kird of form that e dis- 
cussed during the day which I hande up to your Попог. 
Now, that form, as I mentioned at that +} зе has a 

space provided for the exercise of the cancellation right 
and a space provided for the filling in of the rame of an 
agent or a representative, the copyright proprietor who 
has been set up to deal directly for the music. 
Now, I think, your Honor, chat if those: notices 
come in, and we find massive withdriwals of music “som the 
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copyright - from the per use licanse:: by people «ho nave not 
filled in the name of somebody who js set up to de, in 
view of the fact that the only «i business reason for 


pulling music "гот the per use license is to obtain a higher 


| 


price, and in view cf the fact that it is so easy to do that 
if they fill out the name of somebody who is set up to deal | 
for the right, that that would be evidence in ard of itself 
of an unwillingness to deal. 

THE COURT: Hold it; hold it. You have ost me 
a long time ago. 

I asked you only what CBS proposes; mt “or a — 
tification of it; not a rationalization of it cr uiything; | 
just the materiui on whicb to base a hypotheticz1 «iestion | 
to the witness. 

Now, one item that I got was that CBS proposes 
that any person who has the right to cancel, whick would meas 
aay proprietor, must exercise that right vis-a-vis ali the 
networks. 

Second, that a reasonable tire period be given and 
required with regard to that act. 

Now, may I have, without any attempt to -ationalizó 
or justify, whatever elements of CBS proposal we want to 
include in the hypothetical question to this witness? 

MR. HRUSKA: What I am saying now, your Honor, is 
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as an alternative-- | 

THE COURT: Tell me what the alternative is. 

MR. HRUSNA: As an alternative to dealing witt 
the problem by conditioning the cancellation richt on can- 
celling as to all three television networks. 

THE COURT: What is the alternative? 

MR. HRUSKA: The alternative is not doing that 
and relying on the evidence that develops in the period or 
time between the date of the decision and the setting up of 
the per use system. 

THE COURT: Are we going to be questi: ninj the 
witness on that at the moment? 


MR. HRUSKA: The only question I was coinj to 


a 


put to the witness on this, which I think, as thing; have 
evolved today, is something I must answer myseli, and that 
is, to make the point that CBS do ) not regard thir rule 
against selective or discriminatory cancellations, if you 
will, to be, in fact, an essential feature of the per use 
system. In other words, CBS, I represent to your Honor, 
would accept per use relief in this case without: that 
feature. 

THE COURT: Well, that is a very importa»t state- 
ment. We have to know positively whether 1% is a condition 
or it isn't a condition. 
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MR. HRUSKA: And I simply am suggesting to your 
Honor that the reason that my client would accep: per use 


relief witho.t this feature is, despite the concorn ex- 


| 
| 
pressed by Mr. Sipes-- 
THE суп I am going to intervene ло because I 
don't think this is the time to explain to me why they will 
do this or that, as I have tried to bring the pre dings 
back all day long *o questioning the witness. | 
The only reason I have insisted on CBS stéiing | 
what its proposal is, to posit that as a hypothe-icel эп | 
the basis of which to answer a question, ut now I think | 
it is vital for us to know where CBS is proposing tnat anj-- | 
whether it is proposing that any cancellation be incustry- | 


wide, if you want to call it that, or network--not retwo-k. 
Е yv 


1%—в TV network, industry-wide or not. 


Now, it is a terribly important point in the casi, | 
as we all agreed this morning, ind I am unclear, from what | 


you have said, whether it is or is rot a condition of your | 

proposal. 
MR. HRUSKA: То make it crystal clear, ít is not 

a condition of the basic per use proposal; it is simply a 

provision which we would urge at the relief зада oí the 

case, I believe. 


However, there is no question about it. CBS will 
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accept the installation of a per use system whicr does not 
have a rule which would prohibit copyright proprietors from 
cancelling ASCAP and BMI's organization to license (стн 
under the per use license without also cancelling an to the 
other television networks. 

THE COURT: All right. Now, there a-e tw» aspects 
to the present--wuat should I call 42 of the case 
that we are embarked upon: One is what--or the-e гге two 
questions that relate to it: One is what will ces :ccept, 
зо to эрек? That is what you just said. Tt. other is what 
is CBS proposing? Because I and your opponents--' h:ve to 
judge; they have to zero ir on it--whatever CBS is propos ing. 
The feasibility of your pla. is, or will be at інв in this 
leg of the trial, and I have to know, not only what ^B; will 
accept but what CPS {з proposing, and I am not sure, from 
the way ycu put it, whether they are thu same thing ог зоё. 

MR. HRUSKA: May I say this, your Honor: I tink 
that what the feasibility issue ín the case really conos down 
to is, is there some form sii dun use license system h: 4 
will be more competitive than the prssent system an. whl:h 
will work? 

THE COURT: Well, let's assume that. Whatever ycu 


describe the feasibility question as being, I have to apply 


the test of feasibility to a given entity. 


SOUTHERN DISTRICT COL 7? REPORTERS 
UNITED STATES COURT se 
FOLEY SQUARE, N.Y., ALY. 10007 — TELEF HONE: CORTLAND -458( 


Sipes-direct 

MR. HRUSKA: Right. 

THE COURT: And I har; to know what the entity is. | 

MR. HRUSKA: But then, your Honor, don't we come 
down to--í think we do. It is а A UTI question--don't 
ме сопе down to the least common denominator? In other 
words, as long as there is a form of per use liconse which 
will work, which will be more competitive than the present 
systen, and CBS is urging that as an alternative, at least 
one of the forms of per use license that is possible, and | 
every one of these features could have many variations vhích 


I think has to be ігопей out at the relief stage of the 


case; isn't that all that nesd be shown here oa he liability 


side so that when we get into the ralief stages f the case, | 
then we can hammer out the details, then we can argue whether 
it is really necessary for there to 5e a provision which | 
prohibits a copyright proprietor from cancelling as to CBS 
if he doesn't cancel as to NBC or ABC? 
THE COURT: I don't think that solves пу problem. 
My problem is that I have a target to shoot et, 
and I have to know where the tarjet is. 
MR. HRUSKA: Your Honor. let me say, taen, і? 
that is so, if your Honor feels thet at this stage cf the 
case we have to make an election as to whether or not this 
rule against selective cancellations ought to be or ought 
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not to be part of the par use system, i4 d ont ae Secun 
to say that we will elect againct it, that we will drop it, 
but I don't really think, your Honor, that that is fair 
because I think at the relief stage of the case that is 
really the place to get into this. 

THE COURT: e I don't 
know that fairness comes into it. 

I will gest this: І think this is quite an 
portant matter. It is ten past four in the afternoor. We 
are close to the end of the day. I would suggest that three 
lead counsel and Mr. Finkelstein, if Mr. Topkis wants him, 
meet with me in the robiag room so we can discuss this 
particular issue further, and we will adjourn the testimony 
for the day and commence or émis MO. saisit. 


(Adjourned to May 2, 1973 at 10 o'clock a.n.) 
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COLUHBTA BROADCASTING SYSTEM 
v. 
69 Civ. 5740 


AMERICAN SOCIETY OF COHPCSERS. 
AUTHORS AND PUBLISHERS, et al. 


May 2, 1973 
9:45 a.m. 


Algo Apprarirg for Plant 
JOHN D. APPEL, Esq., 


-ané- 
RICHARD С. GREEN, 599. 


(In the xobirg room. 

TME COURT; With regard to documentary zviience, 
I think evsrybody got excessively rigid or excessively 
infoxmel, аз the case may be, yesterday. Апа therefor 
I am imposing tho following rule: 

1. A party intending to introduce a docement in 
evidence shall, except where not practicable, advise the 
other parties “ее to introduce the document 

the 
no later than the departure from court af tor trial session 


the Gay before such document is to be introduced. 


Any party who intends to object to the сотресепс ' | 


or accuracy of the proposed exhibit or autlentici"Y: after 


' 


! 
| 
| 
Í 
| 


examination of the document proper shall advise the attornay 


for the proposing party of the proposed objection end the 
grounds for it so that the proffering attorney will be in 
SH HSPK MECT LIN ОНХС Ee 
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2 


2 position to have available a witness prepared to testify 
to the competency, accuracy or authenticity of the docu 
ment, as the case may be. 

2. ‘The parties are urged to stipulate at least as te 
the authonticity of documentary exhibits except where there 
is a good-faith basis For doubting that authenticity, 
in which case the obiacting party shall advise the Court 
what the basis of tha doubt is. 

Now Y am open to proposed modifications, but 
unless they are imrortunt I would like to go this route. 

MR. TOPKTS: Just a question. Ycu say that 
you want us, if we do propose to object, to advise each 
other? 

THE COURT: Yes. 

MR. TOPKiS: That afternoon, that is to sey 
immediately? 

THE COURT: ‘Yes. 

MR. TOPKIS: Fine. 

THE COURT: think во, unless there is somethin j 
terribly difficult or complicated about it. 

(Discussion off the record.) 

(In open court.) 

THE COURT: Gentlemen and Míss Kearse, it has 


been suggested to me that this morning we try to improve 


— ua 
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audibiity by putting the witness in the jury box in the 
corner here. The reporters have suggested that that may 
be a little easier to hear. And so we will do that when 
Mr. Sipes comas. 

Mr. Sipss, will you resume the stand, please? 
DONALD S IPES, resumed. 

DIRECT EXAHINATION CONTINUED 
S. HRUSKA: 

у Yaeterday, Mr. Sipes, you gave testimony about 
your judgment concerning the impact on the CBS Television 
Network of a cancellation of the ASCAP and EMI licenses. 
Oase of the facts you mentioned in that connection was the 
shortness of the schedulos under which television programs 
are produced. 

Have you considered whether the licensing of 
music performance rights could be accomplisred wica suf- 
ficient spesd under the per use syster аз to accommodate 
those production schedules? 

MR. TOPKIS: Excuse та, your Honor, before mr. 
Sipes responds. Would it be possible for Mr. Hruska 
to examine from over there? We can“ g see the witness. 

THE COURT: We will have to see that you do see 
the witness. It would be possible from my point of view. 

MR. HRUSKA: Would it be possible for Mr. Topkis 
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to change seat: with Mr. Gitter so that he can sew the 
vitness? 

(Discussion off the record.) 

THE COURT: Mr. Topkis, can you see him now? 

MR. TOPKIS: Absolutely fine, your Honor. 

THE COURT: Good. 

I sappose the questior should be read back to 
the witness. 


(Que: tion read.) 


A Yes, I have. 
Q That is your judcoment? 
the. 
А I think under the per use system that it could be 


accomplished basiceliy for the following reasons: We 

would have a reservoir in the per use system. The com- 
positions that we would be talking about in the program 
would either be in that reservoir, at which poini, of 
course, the producer has no problem -- he nas the reservoi:- 
to use or he could try to directly license that music; 


at least ù reservoir is there -- or the music can have 


heen pulled. 


In other words, it is out of the reservoir. 
In that instance, the man has pulled because he 
thinks he can get more money than the ^ r use system in the 


| 
| 
reservoir provides, and he has civen us the name and phone | 


ХУУ "HERN DISTRICT COURT REPORTERS 
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number of the man who is going to deal for aim, who is reac $ 
tc шеке a deal for him. That name is given to the pro- | 
ducer and the producer can reach that man and make a deal. | 
Q You also testified yesterday, to your belief, 
that an at:tempt ъ 2и Television Network tə by-pass | 
АЅСАР and РМІ would put CBS at a serious competitive 
E disadvantage. Have you considered, Mr. Sipəs, the following 
| суре of project as a means for paving the мау to such a | 
by-pass? What I mean i^ this: 
н One, seeking to amass г reservoir of music | 
| performance richts by purchasing options from music 
publishers, that is, options to use the music in their 


catalogs at stipulated fees, perhaps even per use “ees; 


T ard two, if you option. enough music, exercising the option 


i and then cancelling your ASCAP-BMI license? 


MR. TOPKIS: І object to the question on the 

i! ground that it is leading. If the witness is asked what 

he considered, I would have no objection. But to put 

a speech in his mouth and then ask him if ho has considered | 
it seems to me inappropriate. | 
2 THE COURT. I think we have a little trouble with 
i tbis word, "considered," because in the long run I think 


ud Mr. Hruska is trying to get Mr. Sipes' opinions as to the 


feasibility of these things, and under those circumstances 
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there is no reason why he can't give him the precise state 
of facts that he wants an opinion on. gj 
Bug I think from here on in you should say, "ро 
you have an opinion with regard to a system which" -- 
and wa won't have any misunderstanding. | 
Am 1 correct in understanding your approach? 
MR. H! N: Exactly, precisely, your Honor. 
THE COURT: Mr. Sipas, do you remember what Mr. 
Eructka asked you? 
THE WITNESS: Yes. 
THE COURT: Do you have an opinion with regard 
to the workability of such proposal? 
THE WITNESS: Yes. My cpinion is that that is 
not a workable situation. 
Q Would vau give us the basis for your opinion 


in that regard? 


| 
A Well, under that situation I don't think that | 
any significant publisher would make a deal with me on 
that kind of basis unless I could do better by him than | 
he is going to do under the system he is operating under | 
now. So I have to really put up a good hunk of money to | 
шаке this attractive to him. | 


At the same time, I don't feel that I could 


| 
| 
| 
amass the reservoir that I need to live with. Therefore, | 
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every option deal I make with any publisher, if : could 
make one with him, is to me money thrown out because the 
options become meaningless to me because I can't amass 
the reservoir I need anyway. 
Q wind do you Feel that you would hava to pay more 
to these publishere? 
A Well, I feei I would nave to entice hin cut of 

the svstem he is in. 

MR. HRUSKA: Ail right. 

Your Бопсг, I would like to hand up to the 
Court and offer in evidence, Plaintiff's exhibit 231, 
which is the ASCAP local station pex program television 
license agreement fori. 

THE COURT: I have it in two forms. One seems 
to be more original than the other. 

MR. HRUSKA: I think we can offer that in 
evidence right now without any further discussion. 

THE COURT: Any objection? 

MR. TOPKIS: No objection. 

MISS KEARSE: No objection. 

THE COURT: Received in evidence. 


Plaintiff's Exhibit 231, which is entitled 
"ASCAP Local Station Per Program Television Licanse 


Agreement." 


(Plaintiff's Exhibit 231 received in evidence.) 
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Q T wouid like you to look, “Mr. Sipes, at two 
particular provisions of this form of license agreement. 
One appears a page 5 and it is Paragraph 4A(1), ard the 
other one appears on pace 9 and it is Paragraph 4I. = 
MR. HRUSKA: Your Honor, I could read these 


paragraphs in or i could simply hand tnis te the reporter 


and have him сору those two рагасгаоћз in the record Anc 


perhaps we can all read them for a inoment, rather than my 
reading out loud. 

THE COURT: Then, let's do that. Do you want 

to ask Mr. Sipes some questions? 

"R. HRUSKA: Yes. 

"4d. А, In consideration of te license 
herein granted, Licensee agrees to pay to Society 
for each calendar month during each contract year 
during the term hereof the following: 

"(1) Commercial Fee: (a) 9% of its net 
receipts from sponsors after deductions ' on local 
commercial television programs of which any or all 
of the musical content shall include, in whole 
or in part, any musical composition licensed 
hereunder except those programs consisting of 
films produced originally for exhibit in motion 
picture theatres and first distributed to and 
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exhibited in such theates, and which make only 
incidental use in such films cf any of the 
compositions licensed hereunder as provided in 
Subdivision '(b)' of this Sub-paragraph '44)1)' 
"(b) 4$ of its 'net receipts from sponsors 


after deductions' оп local commercial television 


Programs consisting of films produced origina.ly 


for exhibition in motion picture theat:-es aad 

first distributed to and exhibited in such theatres, 
and which make only incidental use in such films 

of any of the compositions licansed hereunder in 

the following manner: as instrumental bridge, cue 

or background music only.” 

"I. Мо payment shall be required hereunder wth 
respect to a local commercial cr sustaining television 
program of Licensee presented by motion picture or 
by trenacription if а license has been granted at 
the source to perform % musical compositions 
embodied +. such motion pidure or transcription 
on said program of Licensee by means of television 
broadcasting of mch motion Picture or such trans- 


cription by í(a) Society, or (b) the composer (s), 


author(s) and publisher(s) of such musical com 


positions, and Licensee Shall have given Society 
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notice in writing of such license at the source 
and the terms thereof (including the title o^ 
the motion picture, the name of the producer and 


¿the music cue sheet of such motion picture 


"listing the composer (a), author(s) and publisher (s) 


of each musical composition embodied therein) at 
least seven days prior to Licensee's television 
broadcast of said program." 

THE COURT: Have you read it? 

THE WITNESS:, Yes, sir. 

THE COURT: All right, Mr. Hruska. 
Q Mr. Sipes, I would like you to assume that the 

CBS Television Network held кыдын 11сепве оа 


let's say -- well, let's say both ASCAP and BMI -- that 


contained those two provisions, 4A(1) and 4I. 

Do you have an opinion regarding the extent 
to which CTN could escape paying ASCAP or BMI the per 
program fee which, in this form, is 9 per cent of net 
receipts from sponsors after dedudions by meeting the 


provisions of Paragraph 4I? 


MISS KEARSE: Your Honor, could we have the 
question read back, please? 


THE MURT: Yes. 
(Record read.) 
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MISS KEARSE: Objection, your Honor. It calls 
for а legal conclusion. 
MR. TOPKIS: Well, I would put a further 
objection, your Honor, and that is that if I understand 


the question, it would mean to what extent can CBS 


produce cue sheets or something like that. 


THE COURT: Well, you have а more thorough 
knowledge of the industry than I do, so I don't have any 
idea wh^ther it means that or not. 

I am puzzled by the extent to which this calls 
for а factual answer, rather than a legal conclusion. 


Mr. Hruska, what is it you are trying to establis 


MR. HRUSKA: Yes. I think it is basically 
factual but what I am seeking from the witness is an 
opinion as to whether given the conditions which he has just 
read now in paragraph 4I, which is & provision which says 
in effect that you can escape paying the 9 per cent per 
program fee if -- 

THE COURT: 4I? 

MR. HRUSKA: Yes. 


N Vi яз 


MISS KEARSE: We have oaly-hád this provision 


read into evidence. I think there is а pending questio 
and pending objection and I don't think Ме. Hruska should 
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be allowed to characterize and make speeches about it. 

MR. ERUSKA: Т am attempting to answer your 
Honor's questior. 

THE COURT: Overruled, "iss Keares, ut we have 
some documentary evidence here. 

Now, isn't it possible to ask the witness an 


opinion in language which I can understand? 


Frankly, I reeilv don't know what you are driving 


1 " 
at here and it is me you are trying to educata. ^re you 


Are you asking whether if CBS were to have а per proqram 
license which included these provisions, in мӯ. Sip?s' 
opinion they would operate in such e manner so that CBS 
would not have to pay the 9per cent fee called for under 
4А (1)? 

MR. HRUSKA: Well, that's pretty close. 

Really what I am asking is to what extent, 
trying to operate I, you would and up not having to pay the 
9 per cent stipulated in 4А. 

THE COURT: Let та ask this question: 

If. as you assume, that CTN had а per program 
license from ASCAP and BMI, which included these two clauses, 
would you give me your opinion as tc how it would operate? 

THE WITNESS: Well, I think it would operate 
this way, your Honor: 
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“hat, by and large, it would not bə abie to use 
the prcvisions of Paragraph I on page 9 to escape from 
paying the per program fee to ASCAP or BMI. 

THE COURT: Why? 

I am asking why in his opinion, Miss Kearse. 

MISS KEARSE: Well, I want to move to strike the 
answer on the grounds that it gives legal conclusions. 

THE COURT: Well, we wiil see whether it's a 
leye. conclusion or it is not. 

Mr. Sipes, why? On what is your opinion based? 

THE WITNESS: Right. First of all, I would like 
to make the comment that I have some difficulty with the 
defintion of terms, what is meant by a motion picture and 
а transcription here, Lecause most of the programming that 
we have on CTN, or much of the programming we have, are 
things made for television, half are comedies or dramatic 
shows or taped shows. 

То me, motion picture can be defined to mean 
theatrical motion pictures which appear on television, 
as distinguished from what I have just said. 

THE COURT: What are you assuming in giving 


your answer? 


THE WITNESS: One, I would assume that the 


motion picture and transcriptions here do not cover the 
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typical films and taped shows that we have on the air, but 
I would take it even a step further, your Honor: 

If it was assumed chat it did, for the moment, 


I would still have grave difficulties. 


THE COURT: Would you tell me what the difficult- 


ies are? 

THE WITNESS: Yes, sir. 

Under this system, I have to call -- the network 
has to call on the people involved with compositions on 
а program and then give seven days' notice to the Society 
that this has been done 

THE COURT: Are they pecple being 

THE WITNPSS: Everybody who was involved in that 
composition, not just the copyright owner, I take it here. 

THE COURT: Where do you find that? е 

THE WITNESS: ІФ says the composer, authors 
and publishers of such musical compesitions and -- 

THE COURT: Wait a minute, now. 

I am reading this not necessarily for the first 
time but certainly not for а long time -- the first time 
in а long time. I am reading it perhaps hastily but it 
seems to me that the reference to those parties was merely 


to describe the source of a prior license. 
Am I oorrect on that, Mr. Hruska? 
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MR. HPUSKA: Т don't believe, your Honor, nc. 


The provision. as I read it, is that payment provided for 
in the 4A is not required if the music on this defined 
group of programs has been cleared by the source, which 
means licensed. 

THE COURT: Has been granted, yes, by -- 

MR. HRUSKA: By either the Society or the com- 
posers, authors and publishers of such musical cowpositions. 

In other words, either by ASCAP, which I don't 
think has very much meaning in this provision, or directly 


by the composers, authors an^ pub'ishers. 
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THE COURT: And vou take that to mean -- I am 
now asking for a legal const: ction on the part cf 
plaintiff's counsel, and I would líke vr. Торкіз'в 
statement as to whether ASCAP agrees -- that you have to 
secure both the permission of the composer and the author, 
as the case may be, and the publisher, isthat right? 
MR. TOPKIS: I really don't know, your Honor. 
THE COURT: Mr. Finkelstein, do you have a 
position on that? 
MR. FINKELSTEIN: Your Honor, this was a contract 
negotiated wit! the broadcasters on one side and the ASCAP 


Committee consisting of writers and publishers on the other 


your Honor. I wouldn't want to try to interpret it 


| 
gide. This is agreed language, for whatever it means, | 


now at this moment, unless directed to. 

THE COURT: Never mind that. I understand it. 
Mr. Sipes construed it to mean that you have to get at 
least the composer's and the publisher's approval. 

Right? 

THE WITNESS: Right. If I can give an illustra- 
tion of a program, maybe I can help out a little. 

If you had a musical variety show, for instance, 
that had ten feature performances and five of them 
were ASCAP and five of them were BMI, you would have to 
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go after every single composer, author and publisher of 
| 


every single one of the compositions and make a deal wth | 


а1) those people asd then give seven ИДДА) notice there- 


after that you've done that to the Society to clear the 
song. 


| 
| 
| 
| 
| 
THE COURT: In the case of a song, does an | 
I 
author refer to the lyricist? 

THE WITNESS: Yes. | 

THE COURT: Т see. | 


THE WITNESS: That is ruch too rough &^ proposition 


for us. 


THE COURT: Right. 


Í 


BY MR, HRUSKA: 


| 


| 
Q Let's assume, then, Mr. Sipes, that this paragraph 


4I was simply removed from your hypothetical per program 


license. 


A 41? 


о Right; and that the рег program license that 


ied" 
you gigot from each of ASCAP and BMI read ir effect that 


you paid 9 per cant of the net receipts from sponsors after 
deductions -- 


THE COURT: In other words, going back to 4 e 
MR. HRUSKA: Right. 
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ASCAP license, using any ASCAP .na1c which Һал not been 
licensed directly from the copyright proprietor anc the 
BMI license reed tho same way; in other words, no 
limitation as to movies, no requ/rement of getting all the 
composers, authors and publishers,and no seven days' 
notice. әй 
Could you work with -- 

A I'm sorry. What do I have to get? 
to occur here? I'm sorry. 

Q Take a program. 

A Right 

Q If all the music used on that program, all the 
ASCAP music is licensed directly from the copyright 
proprietor, you need pay ASCAP no per program fee. If all 
the BMI music used on that program is licensed direct]! from 
the copyright proprietors of that music, you need pay Bur 
no per ~rogram fee. But if any ASCAP music used on the 
program is not licensed directly, then you must pay ASCAP 
the full per program fea, and the same thing would be true 


in the case of BMI music. 


Do you have an opinion as to whether, under those | 


circumstances, you could escape the payment of this per 


~ ~. 


prcgram fee or to what extent you could? 
A Well, again I thínk my opinion is by and large 
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frat I could not escape under that situation either. 

Q Why is that? 

A Well, again let's take an illustration, the same. 
I've got ten compositions in the variety show. Five ^re 
ASCAP and five are BMI. 

If I clear four of the ASCAP and four of the 
BMI and I can't clear the fifth in either situation, then 
I've paid ailthe money for the four and four and I still 
have to pay the fee to ASCAP and BMI on top of that. 

THE COURT: For a program. 

TEE WITNESS: For each program in which that 
occurs, your Honcr. 

Also I would have the problem -- I'm in an 
obstacle course, with hurdles. If I get the first com- 
position, then I'm in for money for that first composition. 
The second guy knows that. The third and ths fourth knows 
that. Each time it gets rougher and rougher for me because, 


if I don't make it to the end, I've got to pay the 9 per 


cent on top of whatever I've paid. 


That would lead me to make a determinatica, I 
think, up front to pay my $2, pay me my 9 per cent and not 
get into that situation. 

MISS KEARSE: Your Honor, I move to strike every- 
thing from "the second knows that" until the end of the 
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witness's answer. 
THE COURT: Overruled. 

Q Now continuing under the assumption, Mr. Sipes, 
that you have this form of per program license that we just 
described from ASCAP and BMI, do you have an opinion es to 
whether you could turn over the acquisition of performance 
rights, the job of doing that, to program packagers? 

THE COURT: May I hear the question again, 
please? 
(Question read.) 
THE COURT: You mean if CTN had a straight per 
program license under this agreenent? 
$ MR. HRUSKA: Yes, your Honor. 

А My opinion is that under those circumstances І 
couldn't turn it over to packagers. 

Q Why not? 

A Well, let's take a situation, a packager who is 
in а situation we just talked about, for instance. I 
would have to, first of all, give him 18 per cent so that 
he can clear both ASCAP and BMI, if necessary. 18 per 
derit is а whopping amount of ‘money as far ев I am con- 


cerned. It is just too much. 


If I gave him 9 per cent, which I consider to 


be too much anyway, but if I give him 9 per cent, іп a 
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way whc* I'm doing in that kind of situation is making him 
deal with perhaps only one Society, which I don't want 
to do, because he gets to that point where he has to pay 9 
per cent somewhere because he has that same obstacle 
course that I've got. i 
In other woris, he ha-no“ the ten compositions 

to clear. Whatever money he pays is gone money if he can't 
get that last composition. Therefore he's got my problem 
all over again. So I боз'Ф think that makes any sense. 
I couldn't do that. | 

Q Suppose you wers to negotiate a package fee which | 
would contemplate a music budget of less than 9 per cent? 

A Less than 9 par cunt? 

Q That's right. 

A Well, in that situition the packager is in big 
— about music fees and 1 don't think he is going to 


want to do business with me. 


MR. HRUSKA: I haw по further questions of Mr. 


THE COURT: А11 riglt. 


SOUTHERN DISTRICT COU U” REPORTERS 
UNITED STATES СОШ 1 HCUSE 
FOLEY SQUARE, N.Y., МҮ. 10007 TELEPHONE: CORTLAND 7-4580 


% 


jgmchi Sipes-cross 
CROSS-EXAMINATION 
BY MR. TOPKIS: 

Q Mr. Sipes, ít is nice to see you again. We 
hava met before. 

Your deposition was taken in this action. 
Is that a question? 
That is a question. 

A Yes, it was. 

Q And you there testified, as I recall it, that 
you couldn't suggest anyone at CBS who might know more 
about how a per пзе license would work than you. 

MR. HRUSKA: Could we have page references, 
your Honor, on citations or references to the deposition? 
MR. TOPKIS: Page 56. 
Q (Continuing) Do you remember that question? 
A It is pretty hard for me, Mr. Topkis, to 


remember everything in that deposition. As I remember, it 


I 
| 
| 
was a rather lengthy deposition. | 


Q Actually only 150 or 60 pages. But you have reac 
it recently, haven't you? 
MR. HRUSKA: I object to the question. Now 
that I have seen the deposition, I don't really think 
that is a fair characterization of the testimony. The 
question on the deposition -- 
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THE COURT: Let Mr. Topkis proceed. If you want 
to clarify it, do it on redirect, or if anything is read 
from the deposition you can read mors. 
Q Let's start again, Mr. Sipss. Сап you suggest 
anyone at CBS who might know more about how a per use 
license would work than you? 


A Not because -- 


THE COURT: Мо. Just answar the question yes or 


No. 

Now, Mr. Sipes, before you came east in 1968 you 
had had no connection whatsoever with music licensing, 
isn't that right? 

A That ag right. 

Q And you have never exchanged so much as а word 
with any writer, composer or lyricist about music licensing, 
have you? 

A That is correct. 

Q And you have never exchanged so much ag a word 
with any publisher about music licensing, have you? 


A That is correct. 


Q And you have given no thought to the question of 
TEK 
how music would enter and leave coverage of a per use 


license, have you? 
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A Would you repeat that? 
(Question read.) 
THE COURT: Do you understand the question? 
THE WITNESS: Not really, your Honor. 
THE COURT: Let's be sure that you understand 
Mr. Topkis' terminology before you try to answer. 

Q You don't understand it, Mr. Sipes? 

A I don't understand it. I would like you to clar- 
ify it, if you would. 

THE COURT: Will 1 explain to the Court, too, 
what you mean by entering and leaving? 
MR. TOPKIS: Certainly, your Honor. 

Q My question is, have you given any personal 
thought and attention to the question of how there would 
be additions to and deletions from the list of compositions 
covered by the per use license? 


A I think I testified yesterday that we considered 


the music operations department would designate the reservoi 


and that provision would be made for new music to enter 
into that resarvoir. 

Q But actually you don't know, yourself, how that 
would be done? Do you? 


A How? 
Q How that designation would be made. 
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A No, I don't think I'm an expert in that area, 
as to musical compositions and what you are talking about. 

Q And you are not an expert in music licensing 
either, are you? 

A In what kind of music licensing? 

Q In how music is either licensed or copyrighted. 

A Music is licensed to networks in a blanket 
license. 

Q My question, sir, i5: Do you claim to be an ex- 
pert in how music is licansed or copyrightei? 

A No, Z don't. 

Q And you have no background in the musical field, 
is that right? 


A That ís correct. 


Q And you have no idea how long it takes to check 


the identity of the proprietor of а copyright if you wanted 


to, do you? 

MR. HRUSKA: I will object to the form of the 
question. Т don't understand it. Under what circumstances, 
"check"? 

Q You wouldn't know where to look, would you, Mr. 
Sipes? 


THE COURT: I will allow the question. 


Can you answer it? 
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A Weil, I think you could try to find out from the 
Library of Congress. But other than that, I'm not en 
expert in that area, either. 
Q Very well. бо you don't know how long it would 
take under any technique. 
(Pause.) 
THE COURT: Are we at a stand-of?? I don't 
know if the witness knows you are asking а question. 
A I am trying to think for a minute. Т have had 


no experience, naturally. 


MR. HRUSKA: I would like to object simply because 


I think the question is so vague, I don't know how it | 
could be dealt with. There ought to be 
THE COURT: What it comes down to, gentlemen, 
on both sides, is we are trying to find out what tnis 
witness knows about how to find а composer or author. 
Will you just tell me, Mr. Sipes, what you know? 
MR. HRUSKA: Т don't think that was the 
question, your Honor. 
THE COURT: Am I wrong, Mr. Topkis? 
MR. TOPKIS: No, you are not, your Honor. 
I will try again. 


Q Mr. Sipes, do you have any ídea from your persona 
knowledge about how much time is required to check on the 
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identity of the proprietor of a copy right of a particular | 
musical composition? 
THE COURT: I think that is a perfectly clear 


question. 


Us 


Just tell me what your experience is. 


| 
| | 
„ | 


FE ЖЕ A From my parsonal knowledge, I don't have that 
8 { . 
| experience. 
а 
1 Q Fine. 


Now, you have never attempted to negotiate per- 


| forming rights for individual compositions for CTN, have 


| vou | 
15 | А No. | 

и | Q And no one else at CBS has ever made any such | 

' "5 | attempt, is that right? | 
| А Not to my knowledge while we have been under a | 

U | blanket license. | 

в | Q Not to your knowledge ever, whether under a | 

9 | blanket license or an interim arrangement or anything | 

20 | else. 

21 A Not to my knowledge. | 

7 | Q Now, sometime ín 1968 or 1969, do I understand i 

23 | that you decided to explore alternatives to the blanket | 

24 | license or licenses tiat you held with ASCAP and BMI? | 

25 | 


THE COURT: What date is that? 
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MR. TOPKIS: Sometime in '63 or '69. 
THE COURT: All right. 
That is correct. 
You made no feasibility study, did you? 


A No. 


Q And what you did was to discuss the subject to sone 


people at CBS, is that right? 

A That is correct. 

Q And the only people with whom you discussec alter- 
natives to the blanket license were Mr. Appel, Mr. Evans 
and Mr. Poklitar, at right? 

A As far as * сап recollect. 

Q And Мк. Appel is an attorney employed by CBS? 

A That is correct. 

Q And Mr.Evans at present, at least, is general 
counsel to CBS ani then either general counsel or an attorney 
employed by CBS? 

A That is correct. 

Q And Mr. Poklitar is in the music rights division 
or something like that, is that right? 

A Music operations division. 

Q Music operations. He is not the head of that? 

No, he is not. 
And what you did was have these conversations; 
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there was no other study made of alte-natives, is that right? 
A Not that I can recall, no. 
Q Nobody ever pu? anything down on paper. 
A When you say, "Nobody," not that I know of, Mr. 
Topkis. 


Q Right. 


| 
| 
| 
| 
| 
| 
| 
| 
| 
THE COURT: Is it likely that you would know of ít | 
if there was something on paper? | 

THE WITNESS: I would think I would know about it, 
your Honor. 

Q And vou made no study as to whether a per program | 
license would ke economically feasible, did you? | 

A Not study? That is correct. | 

Q Nobody ever put pencil to paper to figure out 

the cost of a per program license. 

А That is correct. 

Q Nobody ever put pencil to paper to figure out the 
cost of direct licensing. By "direct licensing," I mean what | 
you have been using the term, "by-pass licensing," to 
describe. 

A That is correct, because we couldn't figune out 
how to do that. I must admit that to you. Ав far as direct 
licensing was concerned, there was no way to do that. 

Whether we were right or wrong, that's the way we felt about 
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Q And nobody ever put pencil to paper to figure out 
the cost of а per use license. 
A The same. That is right. 
о And nobody even told you what a per uso license 
might cost, is that right? 
A What it might cost? 


Q Yes, sir. 


А Well, we felt that а per 182 license, if we got 


it, in the long run would cost us lass. But that was a 
general observation. 

Q Based on nothing more subtle than the thougnt 
that SERES TAREA i is likely to produce low prices, is that 
right? 

A Nothing more subtle than that. 

Q Fine. ОЁ your own knowledge, do vou Lave any idea 
whetrer the per use license proposal that your counsel has 
outlined would be feasible or not? 

A Of my own knowledge? 

Q Yes. 

A Well, again, what do you mean by "knowlecge"? 

We haven't had a per use license. I don't know what you 
mean by of my owa knowledge whether I know of that. 


Q Do you claim to be rufficiently fumiliar with the 


details of music licensing and music creation and music use 
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to have an idea as to whether the per use system couid be 
adopted? 

A Mr. Topkis, I have knowledge in this industry 


as tc how all other elements are bought. I feit that a per 


use system was workable. At works for all other elements 


+ 


and it should work for this one, too. 

Q But you don't really, yourself, have any idea of 
how it would work other than your faith based on your 
experience with other -- 

A When you s&y, how it would work -- I'm sorry, 1 
don't mean to break in. 

Q I will try again. 

You don't have any idea,except as based on your 
experience with purchasing other elements of programs, 
how a per use system would work, is that right? 

A You mean other than based upon my krowledge of 
the business and in buying all other elements? 

Q That is right. 

А And my experience in the business? Well, I would 
have no idea how а per use system would work because it is 
not in operation, if that's an answer to your question. I 
take that to be an answer to your question. 

Q The way that а per use arrangement would work, 
technícally works, would depend on the expertise of someone 
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other than your^alf, is that right? 


^ Of other people, I would think, not soveone else. 
Q Yes. Agreed. 

Naw, did I understand you to say yesterday that 
you would use something called a performing rights survey 
in putting together the list of compositions that you would 
like to see licensed under a per use systen? 

А I think I used the term, Performed Works Index. 
Q Performed Works Index. All right, sir. 
Have you ever seen a Performed Works Index? 


A I once saw а volume of the Performed Works Index, | 


yes. 
Q One volume? 
А Yes, sir. 
Q Was it ASCAP or BMI? 


А I think it was ASCAP. I say I think it was 


Q Did you open it? 

A Yes. 

Q And do you remember what the contents of it ves, 
approximately? 

А Well, not really. There were listo of compositions. 
That's as basic as I can get, I thínk. 


Q There was only one volume? 
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No, I didn't say there was only one volume. 


I said looked at one volume. There was more than one 


Q Do you remember how many? 


Q According to ycur understanding of the per use 
system which your counsel outlined yesterday, how would 
new compositions come to be covered under the per use 
licensing? 

THE COURT: By "new," you mean newly written? 


MR. TOPKIS: Newly composed compositions. right. 


„ мо, I don't. 


A Well, I think it possible that as new compositions 
vin at JADRAN Nero 20007 they could flow into the 
reservoir. ‘That's one way. Again, as you say, I'm not a 
technician in the music business. By that I mean I don't 
know; I can't hum, you know. I'm not a technician. 

Q We start off on equal footing. 

А But I think that might be ons possible way. 

Q Actually, Mr. Sipes, wovldn't it be fair to say 
that you have no idea of how that might work, meaning 
no disrespect? 

A Well, you may say you mean no disrespect, but I 
think I've given you one possible way for it to work. 

Q Well, let me suggest to you that we can agree 
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quickly that that way won't work, because it takes time 


to print and bind books, doesn't it, and you wouldn't 
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| want to wait until a book had been printed and bound 


before you could look ар а work in such a book, 


book? 


Q 


However long it takes, would you want to wait 


that long? 


MR. HRUJKA: 


I object to that question. Perhaps 


ү the witness could be -- I don't want to run the risk of 


coaching the witness, 


but if the witness could be asked 


would you? 
| 
| А І don't know. Ном long does it take to bind a 
i 
| 
| 


to step out for one moment, I think I could make plain, 


your Honor, that I do not think that this is a fair line 


of questioning. 


| THE COURT: The witness to step out? 


| 
| 
| 
| MR. TOPKIS: I'm sorry. I didn't hear that. | 


MR. HRUSKA: Т don't want to coach him. If he 


| can step off the stand for one moment, I will s e лу 


objection. 


THE COURT: 


All right, Mr. Sipes. Usually the wit4 


nef? goes in the witness room, but that has been taken over 


by someone. So just wait in the hall for a moment. 


(The witness left the courtroom. ) 


MR. HRUSKA: I think probably everybody in this 
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courtroom knows that the ASCAP Index of Performed Works 


is maintained on magnetic tape, reels of computer magnetic 


tape, that it is updated constantly, that only occasionally 


is the information on those tapes printed in the form of 


The information is there, it is current, it is 


updated on the ASCAP computer system. ASCAP has a process 


every time a new work -- 


THE 


COURT: I get your point. But I really don't 


think I am going to interfere with his line of Questioning 


because I think what is at issue here is not just what is 


actually the case, but the degree of Mr. Sipe's knowledge 


about what is 
MR. 
THE 
assumption in 
I think. 
MR. 
MR. 
Sipes a false 
that the only 


THE 


| 
| 
| 


actually the case. 
HRUSKA: Т know, but -- | 
COURT: Апа 1? he is proceeding on a mistaken 


this particular situation, that is relevant, 


TOPKIS: That is all I am offering it for. 
HRUSKA: The question is suggesting to Mr. 
fact. They are suggesting to Mr. Sipes 
the Index of Performed Works -- 


COURT: I am aware o? what you are saying. 


But what I am saying is relevant is that what Mr. Topkis 


is bringing out is that Mr. Sipes doesn't know what you 
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just told me, among other things, and this is опе way of 


showing the limits of his understanding. 

I am not suggesting that feasibility depends on 
Mr. Sipe's understanding. T 

MR. HRUSKA: I understand that, your Honor. 

THE COURT: All right. Will you recall mr. 
Sipes? 

(The witness returned to the courtroom and resumed 
the stand.) 

THE COURT: I guess the first question to Mr. 
Sipes should be: Did you he^r what we were talking about? 

THE WITNESS: No, sir. 

MR. TOPKIS: Mr. Reporter -- might I inquire, 
your Honor, was there a question pending? I think there 
was. 

THE COURT: You were discussing a question of how 
long it would take to prepare a book. 

MR. TOPKIS: Right. 

Q My question is this, Mr. Sipes: However long it 

would take to print and bind a book, would you be willing 
to wait that long before you played a composition on CTN? 


A I don't know, Mr. Topkis. 1 couldn't answer 
that question. 


THE COURT: Mr. Sipes, do you know of any other w 
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that CBS or yourself could secure the information contained 
in the books we have been talking about than from the books | 
themsolves? | 
THE WITNESS: І think 1 would have to think 
about that, your Honor. I c-uldn't tell you offhand. 
THE COURT: All right. 
BY MR. TOPKIS: 
Q As а matter of fact, do you know what this Per- 
formed Works Index is sn index of? 
A It is гп index of compositions that have been 
played on the air. | 
Q If I were to suggest to you that it is an 
index of compositions which have turned up on the ASCAP 
survey of performances on radio and television, would 
that strike you ав more accurate? 
A Yes, I chink that would be more accurate. 
Q And do you have any idea how long it takes 


between the time that a composition is played on the air 


made in the archives of ASCAP? 
A I cannot answer that, no. 
Q Would ít surprise you to have me suggest that 


it is approximately six months? 
A I would take your word for it. I don't know. 
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Q Would you be willing to wait six months from 


the time a composition was first broadcast on the air before 


CIN was free to broadcast it? 

A Perhaps. But also maybe there is another way 
of having that happen, Mr. Topkis. 

Q Agreed. 

A As I said to you before, I'm not the technician 
and I don't have the background, as we both agreed, in the 
technical workings of the music business. And perhaps 
there are other ways to solve these dab I don't 
know. 

Q You don't know, one way or the other, is that 
right? 

А That is correct. 

Q Okay. 

Mr. Poklítar is the man who would be relied on 
at CBS to determine how many compositions should be in 
а designated repertory under the per use license, is that 
right? 

A Well, I think he would be one of the gentlemen. 
I think I testified that perhaps the music operations 
department might hire outside consultants, also. 


Q In any event, nobody at CBS to date has tried to 
designate a repertory for use under a per use systen, 
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isn't that right? 
A A. far as I know, no. 


Q Now, you testified about possible licensing in 


ye Re 
a ‘program license situation or a direct licensing 


situation of music for variety shows. Do you remember 
that testimony this morning and yesterday? 

* I'm sorry. You confuse me. 

(Question read.) 

There are two different situations. 

MR. HRUSKA: I will object to the form of the 

I don't understand it. 

MR. TOPKIS: It is preliminary, of course. 

THE COURT: Оо you understand what Mr. Topkis 
is asking you about? 

THE WITNESS: Did I testify? I'm sorry. May 
I have it again? 

MR. TOPKIS: I will do it agaín, your Honor. 
It is simpler, perhaps. 

Q You have testified here bout possible arrangements 
under а per program license for licensing individual 
compositions, right? 

A Right. 

Q And specifically for variety shows, right? 


That was the illustration I used, yes. 
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Q Right. Do you have any idea how much lead time 
would be required for licensing music for variety shows 
under @ per program license? 

A What do you mean by “lead time"? 

Q Time going back from the taping of the program 
to the time when you set out to secure the performance 
rights. 

A There, again, I think it would depend on the 
particular program. Maybe particular producers would have 
more specific answers for each kind of program than I 


would have. 


Q All right. To your knowledge, does CTN today ch 


on whether the music it broadcasts has been licensed by 


ASCAP, BMI or SESAC? 
A Does it check? 
Yes, sir. 
To see whether it falls under the license? 


Yes. 


| 


That's what we have the music clearance department 


And are you sure that they do that? Or don't 


Right at this moment I must say I don't know. 
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Q Do you know anything, Mr. Sipes, about practices 


performing rights licenses? 


A No. 


| 
| 
| 
in other countries around the world with refe ence to | 


Q And you don't know whether the per use proposal 
that CBS xes here is in use anywhere 21se in the world? 

A Ho, I do not. 

Q How, under the per use system that CBS proposes, 
you haven't worked out in your own mind how the right of an | 
ASCAP member to withdraw his compositions would work, have 
you? 

A Have I worked out in my own mind how it would 
work? 

Q That's right, sir, yes. 

A I think I gave testimony that he would have the 
rights to withdraw, that he would give us notice of that 
withdrawal with relevant information. 

Q But as to how much notice and what information 
would be relevant you haven't reached any conclusion on such 
details, have you? 

A Well, I think those details can be refined. 

Q I would agree with you. 

Now, you talk about direct negotiations in a 


per usa world. That is to say, we saw a form -- could I 
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see that? -- yesterday, your counsel showed it to you, you 
remember. It was Exhibit -- Plaintiff's Exhibit 860, a 
notice form. 

Do you remember that? 

А Yes, I think I remember it, if that's the thing 
I looked at. 

Q And on the second page of it, if I may approach 
you with it, and I will be giad to show you the document, 
on the second page you will see, I think, Mr. Sipes, 
what might ba called an invitation to the withdrawing 
member to state the terms and conditions on which he would 
be willing to license directly. 

Do you see that? 

Yes. 

Let me ask you this, sir: 

In such direct negotiations, you would expect 
that the price that а copyright proprietor might ask would 
vary with the use that would be made of the composition, 
wouldn't you? 

A I thínk that could be, yes. 

Q Whether theme or background or featured use? 

A Yes. 


Q And if a featured use, you wouli think that it 


might well vary with whoever was going to perform it, 
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whether it be Marlene Dietrich or Sadie Gluts? 
A Well, we didn't know much about Sadie Glutz. 


Q I'll be glad to arrange an introduction if you 


will introduce me to Marlene Dietrich. Do you want to make 


a deal on it? 

Could I have the question again? 

(Record read.) 

THE COURT: Do you believe there would be a 
variation in the price dependinj on who performed the 
feature? 

tnak that could only be learned 

over the cou of time, your Honor, in the market place. 

Q Weil, have you ever heard of the licensing of 
aynchronizat rights for ose on television? 

A Ye i 

Q Ix i know how it is done? 

A I ow that a telephone call is made and a deal 
is made on 1 ә phone. 

Q Dv you know to whom the telephone call is typical 

thee 
Typically tolHarry Pox Agency. 
Q Изо makes the cali? 
A Somebody hired by the producer of a show or the 
producer himself, depending upon the internal workings 
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of that outfit. 

Q бо the producer of the variety show will call 
the Harry Fox Agency and say, "I want synchronization 
rights to perform" a certain song? 

* Right. 

Q And it is your understandinc chat Barry Fox 
Agency will then call the publisher or someor? else inter- 
ested in the copyright and get a quote, right? 

А Yes. I don't know how Harry Fox operates, how 
the agency operates, but that is basically it. 

Q Have you heard that а publisher will vary his 
price depending on who is going to perform the oomposition? 

A Yes, I've heard that and I've also heard that Ре 


it's too high, they won't take it. 80, therefore, it | 


depends on what works out in the market "ace. 


Q Have you ever heard that a publisher will vary 


his price depending on whether the use is an on-screen 
or off-screen use? 


A Again, you are getting into something that's 


been worked out over the course of time, Mr. Topkis. 
I mean, if Sadie Glutz and Marlen Dietrich get the same 


amount of money, it may be for reasons in the market 


place. If Marlene Dietrich gets more money than Sadie 


Glutz, that's something for the market place to work out 
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for us. 

Q By the market place working it out, you would 
mean that the person bringing the product into the 
market -- that is, the person bringing the composition into 
the market -- would have his own ideas on such subjects 
and they would be met by the ideas of the person he was 
negotiating with, is that right? 


A Okay. 


Q And my question to you is whether you would 
expect that the publisher or other person interested in 
the copyright offering it for use would be interested in 
the question of whether it would Le a full production 
number or a few bars for the broadcast? 

A That could be, too. 


Q Anå you would expect also that his view as to 


a proper price ~i ht depend on whether it was to be а one- 
time use or an on-going use on many episodes or programs, 
right? 

A That could be, also. 

Q And you would expect, also, that his price might 
vary depending on the number of stations in the network 
that would actually carry the program, isn't that right? 

A Well, these things are all variables. They may 


or may not be taken into consideration, Mr. Topkis. 
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| 
| 
| 
2 Q Agreed. 


| 
| 
| 
Now. the producer won't know a lot of these — Á 
until shortly before taping, isn't that right, when he | 
has got the program all set up in his mind? | 
A Well, again, you can assume that or not. 1 mean | 
what variables at what point in time. | 
Q But it is your idea that an appropriate way to | 
out on Page 2 of this notice form, Plaintiff's Exhibit 860, 
to furnísh all of the informaticu that would be required for 
any such negotiations? 


A No, that's not true becanse all he has to do is 


9 | proceed would be for the copyright proprietor, as set 
| 
put the name and phone number -- he doesn't have to fill 


out the second page, as far ag my reading of it goes. He 


can put in the name and phone number of the man who is 


i 
| 
| 
| 
going to deal for him, and that agent or broker or whatever 
term yon vant to use, negotiator,can negotiate with the | 


19 producer on the terms that the copyright owner wants. 

0 | ве doesn't have to fill out the second page and give it | 
2! | to us. That's there if he wants to put it in. 

2 | Q Suppose a lot of copyright proprietors didn't fill 
23 | out the second page. 

* | Would you think that they were acting improperly? 
% | 


Didn't fill out the second page but gave us the 
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names of pecple that dealt with them and when we cilled 
the people and talked to them, we were able to make 
dealings with them on some kind of reasonable basis. 

Q Well, I don't know. Suppose I ask my question 
and then you ask yours. 

А Well, I can't really answer yours, unless I know 


what I am answering. 


number of members of ASCAP, let us say, suppose the Cole 
Porter Estate and Richard Rodgers and Irving Berlin and 
Frank Loesser's Estate а 1 filled out your notice forms, 


left Page 2 blank and on Page ) designated a man named Herma 


! 
| 
| 
| 
| 
| 
| 
| 
Q Let me ask you this: Suppose that a significant | 
| 


Finkelstein whose address is 1 Lincoln Plaza, New York City, 
would you think that your per use system would be wholly 
workable? 

I think I would have to talk to my lawyers. 


That is what you did before you began this 17 


Is that a question? 

THE COURT: Mr. Topkis, I suggest that we take 
а short recess at this time. 

(Recess. ) 


Q Mr. Sipes, you spent the recess in that room 
back there? 
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What room back there? 
The counsel room. 


Yes, sir. 


You talked with your counsel during the recess? 


Yes, for a couple of minutes. 
Do you know now what a Performed Works Index is? 
D. i 
THE COURT: 1 about that? That is the 
next question I would like to know, 


WITNESS: No. I went to the bathroom, your 


< COURT: That is what I intended. 
you discuss your testimony? 
A Weli, they told me to keep going, you know. 
Q Cheerleading I can't object to, but anything 
beyond that, I would suggest, I would object to. 
You were testifying before the recess, Mr. 
Sipes, about nis Exhibit, Plaintiff's Exhibit 860, the noti 
form, the withdrawal form. 
A Right. 
Q Do you remember it? 
Right. 
Could you tel. me who prepared it? 
THE COURT: If you know. 


I don't recall. I don't know. 
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You didn't prepare it? 
I, myself? 
Yes. 
No. 


Were you consulted in cennection with its prep- 
A As I remember, I was consulted. It was discussed 


| 
with me, yes. | 
Q But yours was not the hand that guided the | 


pencil that wrote the words? 
A That is correct. 


Q You testi'ied on your direct examination about 


ASCAP offices scmetime in 1969, 


| 
а meeting you had had with Mr. Herman Finkelstein at the 
| 


Do you remember that testimony? 

A I think I said '68 -- the end of '68 or the 
beginning о! '69. 

Q Do I understand that ycu have had no business 
meeting with anyone else at ASCAP since that occasion? 

A That's correct. 

Q To your knowledge, neither has anyone else at 
CTN, is that right? 


A Well, that's to my knowlidge. І do not know of 


anyone else who has but I can't swear to tha«. 
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Q You testified, I believe, that when Mr. Finkels 
asked for six million dollars for не A blanket 
license and certain escalations in subsequent years, you 
made no counterproposal; is that right? 

A No, I did not. 

Q Did you say anything? 

A Well, it's hard for me to recollect. I know 
there were certaín mn AL I can't recall the 
exact, any words thet I particularly used; no, 1 can't. 

Q Mr. Finkelstein asked you for certain escalations, 
right, in subsequent ysars? 


A Right. 


Q And he seid that the escalations should be 


geared to rises in CBS's income, is that right? a 

A That is not my recollection. 

Q What is your recollection? 

A My recollection was that he said that there should 
be escalations up from the six million, year by year; 
each year being above the NA 

Q Based on cost of living or what? 

A No. 

THE COURT: Just the passage of time, apparently. 

It sounds as if it was just the passage of time. 


MR. TOPKIS: Perhaps. 
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A I really can't recall whsther -- I know it was m. 
tied to the CBS income. | 
Q It was not? 
А Let me put it this way -- I do not remember that 
that was the point that he was making, no, I don't. 
Q Did he say anything about inflation? 
A Мо. Not that I remember. I can't recall. 
Q In the years since 1969, have CBS rates gone 
up or down for its television network? 
A Gone up or down? According to the particular 
programs? It depends on the particular programs. If 
you have got a disaster, you go down. If you got а good 


one, you go up. 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


THE COURT: Wait а minute. Aren't you talking ache 
what CBS charges the people it charges? | 
MR. TOPKIS: Right. 
THE COURT: Not rating. 
THE WITNESS: I said, "Rates." 
A (Continuing) You are talking about the rates 
for programs, revenus from advertisers? 
Q Right. 
A First, let me say I am not in charge of the 
sales department, your Honor, so what I am saying here is 


а general comment and not one that -- I am not the man 
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equipped. 

Q Then I won't put the question to you. 

A Okay. 

Q Did you discuss with Mr. Finkelstein on that 
occasion any alternate form of licensing? 

А Оп that occasion that we were talking about? 

Q Yes. 

A No, I did not. 

Q That is the only occasion on which you have met 
with anybody at ASCAP on а business basis? 

That is correct. 


You didn't ask his terms for a per program 


No, T did not. 


Nor for a per use license? 


Q 
A Not at that time, no. 
Q 


And neither you nor anyone else at CBS Spoke to 
ASCAP about a license for CTN from then until Mr. Wood’ 
letter of December 1969, isn't that right? 

A As far as my knowledge goes, that ise true. 

Q To your knowledge, when Mr. Pinkel&tein was 
speaking of increments, did he say anything about the 
increments bearing some relationship to the way the figures 
had increased in preceding years? 


A That could have been. I don't remember, but that 
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could have been. 

THE COURT: By the word "increment," I take 
it you both understand what you were formerly calling 
an acceleration. 

THE WITNESS: I take it to be an escalation. 

MR. TOPKIS: Escalation is right. 


Increases in payment for the years subsequent 


Yes. 
Q So what he was suggesting was that the price 
trend continue, is that right? 
A As I say, that could have been what it was, yes. 


That the trend of escalation would continue, yes. 


Q Are you sure of that? That that is what he was 


proposing? 

А Аа I sure that he vas proposing that there would 
be an escalation each year? 

Q And that d would be geared to prior increases. 

А I am sure that he asked for an escalation each 
das. I said that it could have been that he geared that 
to the previous deal's escalations, íf I am saying it 


clearly enough. 
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Q Yes, you are. I just want to know how sur- . 
and I am going to try to refresh your recollection ing 


4| reading to you from your testimony at your depositio it 


5 | page 74, at the bottom. 

ó I was questioning you. 

? "Q Жеп he spoke of increments, as increments, 
8 what increments did he speak of, as best you recall?" 

? | And you answered: 

10 


"As best I recall, I think, my recollection i: iet 


In other words, some relationship to the way the fiziz2e 


n | he wanted incrementr as the increments had been in 213 pa 
| 
had increased in the preceding years.” 


A No. My experience is with a blanket license. 


M | A Okay. 

15 | Q Is that right? 

6 | A Well, I am saying -- I guess that's righ- ot 
7 my deposition and, as I said, *hat could have been. it 
18 makes me say yes, that's what I said in the depositi:a er 
19 that's what it was, yes. 

2 Q Neither you nor anyone else at CBS has over 
e asked a program packager or producer to deliver a program 
2 | with performance rights annexed, have you? 

23 А Not under а blanket license, no. 

24 Q Nor under any other license? 

5 
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I don't know about any time previous to my own tenu-:, 
that's the right word. 

THE COURT: You never asked, but you have 
always operated under a blanket license? 

THE WITNESS: That's right, your Honor. 

Q I think I have asked you this before and, 
if Y have, Ї apologize. 

Neither you nor anyone at CBS hag ever t:.sit 
deal individually with any member of ASCAP for TV parfərm 
rights, is that right? 

А I said about as far as I myself am сопсесза1, 
I have not, and I have no knowledge of anybody else. 

Q You never sought any options on per forming гід 
in the event that you dropped an ASCAP license, гїп? 

A Option? 

Q On any performing rights in the avert that y 
dropped an ASCAP license. 

A No, not as far as I am concerned. 

Q When you wem considering alternatives to dne 
blanket license back in 1969, you considered direc: lice . 
ing as а possible alternative? Direct licensing, by- 


pass lice sing. 


A What we have called by-pass? 
Q Yes. 
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A Yes. 

Q And you concluded that you didn't roally know 
whether that could work if both ABC and NBC were also 
on a direct licensing basis, is that right? 

A No. I think I said it wouldn't work if ABC 
and ABC -- excuse me. 

I said that I felt that NBC and ABC would be 
delighted to stay with their blanket licenses and watch me 
hurt myself. I think that's what I testified to. 

Q But, if ABC and NBC were both on direct licensing 


and you were, too, could you survive? 


| 
| 
| 
| 
| 
| 


А Wait a minute. If I may, you are saying that 
all three of the networks abandoned ASCAP and BMI and all 
three pull a by-pass? 

Q Right. Will that work? 

A I must say I don'tknow and that's something that 
I would like to give a lot of thought to. I don't know. 

Q You said a moment ago, I think you said that 
you thought that ABC and NBC would be delighted if they 
stayed on blanket and you went drect, right? 

A That's right. 

Q You thought -- 

A hat was my thought. 

Q You thought that that would hurt you badly? 
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A 
Q Because they would have greater choice of music 
than you would have? 

A No. Because I would be struggling as we went 
through before. I 8 music and commercials aad 
the can problem that duas imagination, maybe nobody 
else's but mine, and that I have the other problems that 
I discussed in my testimony. 

Q You testified in response to questioning of 
counsel in connection with this proposed total ban on 
ASCAP's licensing the networks. 

Do you remember your counsel stating that as 


а form of possible relief? 


A By total ban, you mean the injunctive, the 
injunction? 

Q Right. 

A I don't want to sound like a lawyer, but okay. 


Q So, let's talk for a moment about awrldin which 


Now, in that world, what could you do about 
live programs in which music was spontaneously interjected 


to avoid copyright infringement? 


A Well, again, that vovid take a little thought, 
but one thing you Huld is, of curse, we could tighten 
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up our procedures on those programs because when you say 


live programs, Mr. Topkis, there isvery lirtls thet «sas over 


directly live. 

There is always a little bit of a lag. I mean, 
you know, it can be taped and then, a half-hour later or 20 
minutes or an hour later put on, so I mean you don't -- 
there are very few instances where, literally, somebody is 
in frontof the camera and appears immediately in your home. 

ї mean, not even, for instance, JackPaar's show. 
Those shows are live on tape shows. 

Q Right. 

А That is not a -- we have to be careful about 
the cefinition of live, you see, sir -- 

Q All right. Let's talk about the Jack Paar show 
er, to use one that I understand is doing better in the 
ratings today, the Johnny Carson show. 

A It certainly is. 

Q Wiich is, I think, on another network. 

A It certainly is. 

Q You have watched that show on occasion, 
haven't you? 

We won't tell anybody. 
THE COURT: I think he is entitled to take the 
Fifth on that. 
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А Occasionally. 

Q In the interest of keeping track on the competi- 
tion, you have watched that show on occasion? 

A Yes. 

Q Now, that show, as I understand it, is broadcas* 
is taped in the early evening and broadcast in the late 
evening, is that right? 

A As far as I can recall, that show on another 


aetwork is done that way. 


Q There have been times when it was broadcast. live, | 


right? 
The Cars show? 
Yes. 
Bv live, now, we mean without tape? 

Q What we oldfashioned types used to think that 
аз where the camera turned and, simultaneously, it appeared 
at home. 

A I don't recall the Carson show. I may be wrong 
but I don't think so. I don't think that show was ever 
a real, live presentation. 

Q Have t «re been such variety shows down 
through the years? 

Е Years ago. 

Q Many years ago? 
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A Yes. I think, again, less and less of that 
". air than previously. 

Q Indeed, the whole trend in television for many 
years has been to tape and film, is that right? 

А More and more tape and film. 


Q And, today, what programs do you broadcast live, 


A We are talking about real live? 


Q Real live. 


» 


Soap operas. 

Q Soap operas you do live? 

А Right. Occasional broadcast. You might have 
the President of the United States, a special event such 
as that, public event or -- we go on live. 

Q А parade? 

A Could be. Could or could not, again, it would 
Gepend. 

THE COURT: І guess the President's appearance 

in Peking last year would be ax example, wouldn't it? 

THE WITNESS: No. That couldn't be live, your 
Benor. That was put in а can and sent back. 

THE COURT: I thought part of it was. 

THE WITNESS: There might have been parts but, 
usually, something from there is taped or canned. 
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THE COURT: But the speoch the other пі t? 
THE WITNESS: That wes live. 
Q And there are cocasional pickups by Satellite, 
are there not, that are dene live? 
A Occasionally. 
Q Isn't that what was done with the President's 
arrival in Peking? 
A Yes, that could be. 
Q And of course, there are sports events. Those 
are broadcast live, aren't they, typically? 


A Typ? cally. 


Q If you wanted to eliminate the possibility 5? 


sudden interjection of spontaneous music on the live programs, 
how could you do it, except by putting them oa some kind of | 
time-delayed arrangement? 
A Well, you could talk very harshl: t- the people 
involved and try to button then down, Mr. Topkis. That's 
otie way of doing it. 
. © And the price you pay, of course, would be 
destroying the spoataneity of the program: 
| А For spoataneous music? I don't understand 
thet. ! 
I mean, usually, they tell you, they know what 
they are going to play. You are talkin- ut that 
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occasional occurrence in which somebody in fhe stands - 


I can hold a sign up to the people in the stands and s... 


"Please don't play," but they will play anyway. 


There wili be instances, of course, 


Occasional instances where that is going to happen. 


Q 


The way you could eliminate such Spontaneity 


to the greatest extent possible would be by issuing firm 


instructions and by going оп a time delay, and by time 


delay I mean tan seconds or twenty seconds delay, something 


like that; that is commonplace in ne work usage, isn't it? 


A 


Q 


» 


» oO 


* 


Ten-second delay? 

Seven seconds. 

Not in the network, no. 

No? 

But, anyway -- 

Something “ike that? 

Those were the forms that could be used. 


What would you do about a parade? Do the tand 


in a parade usually announce what they are going to piay 


in advance? 


A 


Yas, they do. They tell you before. In fact, 


they are supposed to have it so timed that as they approach 


your cameras, you know, supposedly what's going to be there, 


and normally you do know. 
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Q If you wanted them to play eomething © se, you 
could teli them, Don e play what you *old us*? 

A No, we don't do that. 

Q you don't, today, because you have a blanket 
license but, tbe way that you could evoid infringement 
asd а direct licensing iex. would be by telling them, 

"We are not iicensed for that, play something 6190"? 

А I don't understand the "world" yet. You mean 

we have а parade. There is & composition that Band A 


wants to play vhen it gets near the camera of CBS and 


— a aaa 


what is the status of that -- 


Q And you don't hoid a direct lícense for that 


couposition. 


А I don't hold a direct license for that com- 
position? 

Q Right. 

А Then, if it's played in front of my camera -- 


you mean the man tells me up front thet he is going to play 


that? 
Q Right. 
A I am goiug to tell him I don't have the right 
license for that. 
Q That's the vay you solve that probiem, ríght? 
A I don't know how it would be solved, bu* I would 
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LU 
| 
i 


tellthe man that I don't have the license for that per- 


formance of that composition. 


Q What would you do if the band leader change? 
his mind and performed the composition that he hadn't told 
you about? 

A Well, Mr. Topkis, that would depend, I think. 
First of all, I think, one, I would talk to my lawyere. 
Two, if that band leader played his own composition, I | 
think I -- I think that difference circumstances would 
present themselves. | 
As you know, many of the band leaders have their | 


own compositions and play them and, if that happened, I think 
| 
| 


| 
would have to talk to my lavyers about 1+. | 
| 


that would be a rather interesting situation. 


If he played one that was not his own, then I 


C. Those things happen. Й, They happen. 
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Q On news programs do you sometimes pick up music 
that is being spontaneously performed? 

A Could be, yes. 

Q For example, protest marchers? 

А Yes. - 

Q What would you do in a direct licensing world 
if some protest marchers burst into "We Shall Overcome" 
&nd you weren't licensed to perform it? 


A I think that kind of situation -- and, again, 


I'm not trying to be anythhg but a businessman, I would 


i 


have to talk to my lawyers about that, I don't know what 


ide Fewses 
legal defensive there could be to that, but I think in that 


situation -- if we did not have 1 license and could not 
obtain a license and there was no other way to solve that 
problem, in the interests of the news we would play it and 
take our chances. 

Q You wouldn't think that there would be many such 
problems in direct licensing, would you? 

A I would not. 

Q What is your expectation? 

A My expectation would be -- well, my expectation 


would be that the problems would be occarional. 
Q And would be handleable or something like that. 


Again I say I think we could cope with a lot of 
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them, but if we couldn't I would have to see what other 
method we could devise. There would be a risk there, 
yes. 

Q Now, when you were talking about a per use world, 


yeu contemplated, I think, -nat this Court would set license 


fees at the outset, right? That was put to you by your 
counsel as an element in the CBS proposal. Do you recall 
that? 


THE COURT: Well, I think it was stated that 
they would be negotiated but that 1f they could not be 
negctiated they would do that. 

MR, TOPKIS: Quite so. I apologize. 

Q Do you remember that, Mr. Sipes? 

A Yes. 

Q And then you expected that in the light o^ 
experience the Court would make changes in a rate or would 
they be made by negotiation? 

A In the light of what experience? 

Q Market experience I think, was the term. 

A Well, in the light of market experience, again 
we could discuss -- I think we could discuss -- this with 


ASCAP and BMI, and I think the Court could also take notice 
of the changing market conditions and adjust the ra tes 


accordingly. 
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THE COURT: Mr. Sipes, I woul like to ask you a 
question about this concept of the Court fixing а fee, 
since I have a personal stake, or somebody does,in the 
concept. 

Do you believe that the existence, the 
hypothetical existence, because all these propositions we 
are talking about are hypothetical, of a right to go to the 
Court if negotiations did not produce a result satisfactory 
to both parties would be a cause of people waiting and 
holding out and going to the Court, or do you think that 
negotiations could take place realistically even though 
there was a right to go to court? 

THE WITNESS: Well, your Honor, I negotiate for 
а living. I do it all day. I always go into a negotia- 
tion -- if you set up a system, you say there is a 
possibility of negotiating and I think we should try very 
hard with ASCAP and BMI to make that happen. 

THE COURT: Let me put it a different way. 


To what oxtent do you think that the fact that the parties 


could, if they didn't egree, go to the Court -- to what 
theft 
extent do you think that/right would influence their 


attitudes in the negotiations? 
If you are not prepared to answer that now, 


I would like to have you: thoughts before you complete 
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your testimony. 
THE WITNESS: Okay. 
BY MR. TOPKIS: 
Q If you held a per use license, Mr. Sipes, from 
ASCAP, the only reason that you would go to a copyright 
proprietor for a license would be because you hoped to get 


a license for lower than the per use rate, is that right? 


A When you gay "you," I take it you are referring 
to just CTN or packagers or -- 

Q To begin with, I'm referring to CTN. And so | 
that there will be no surprises, my next question will 
involve packagers. 

A May I have the question again? 


(Question read.) 


A Well, I would say that it would be right in the 
context that there might be uses -- that the use might be 
НЫНА than the use contempleted under the per use 
schedule. I meah, you might have а situation, for 
instance, in which — ae feature performance schedule, 
but the producer putting the show together is only 
goiag to use four bars of the song instead of the whole 
song. This would lead you to believe that there should 
be a different price paid for the music. 


Q You want the per use license to make provision 
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for such reduced uses, don't you? 

A I don't know how detailed. Again, I dcn't think 
the world can be covered immediately, Mr. Topkis. 

Q Mr. Sipes, were you asked this question and did 
you give this answer at your deposition, referring to page 
65, line 11: 

"Q Tell me, why would you ever go to the copyright 
proprietor if you knew that you could get the song from 
ASCAP under the per use license? 

a Because I might get it for less, Mr. Topkis." 

Were you asked that соевёіоп and did you give 

that answer? 

A I take it you are reading from there, and that's 
my answer. 

But you would be getting it for less even under 
three or four-bar system I'm talking about, Mr. Topkis. 
would expect to get it for less. 

THE COURT: Well, the purpose of this trial is 
just а duel between you and Mr. Topkis, of course, 
to educate me, and I would like to understand this, 
Sipes. 


Why you might go, I understand, to the 


proprietor of the copyright for a kind of use that you 
É 


alán't have covered by the per use license with ASCAP, 
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N TUN ud. 
let's put that Aside "for ‘a moment, — 3 you either 


hyd all conditions covered by the per use’  Ticense with 

ASCAP or you did already have a per use license with 

ASCAP for the kind of use you wanted to make in a particular 
instance, would there be any reason that you would go to 
the proprietor under those circumstances except to get a 
lower price? 

THE WITNESS: I would think usder those circum- 
stances, your Honor, that the only reason I would go to a 
«copyright proprietor would be to attempt to get a lower 
price than under the schedule. 

THE COURT: I don't see that there is any great, 
huge admission in that, but we just want to understend what 
your theory is. 

MR. HRUSKA: Excuse me for one moment. I think 
in restati: g part of the prior answer, your Honor, at 
least I got the impression from what the witness said 
that it was different from the 4impression I got in terns 
a whether or not 

THE COURT: You can bring that out on redirect, 
if I am mistaken. 

MR. HRUSKA: It was just a question of whether 
it was in the per use license -- 

THE COURT: I thought that Mr. Sipes in answering 
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Mr. Topkis' question as to why he would go to a copyright 
proprietor for a direct license, let's call it, when he had 
& per use license with regard to the composition in question, 
said that one of the reasons he might go is because the 
per use license that he had from ASCAP dtun't cover a very 
small use of four bars. 

THE WITNESS: Yes. 

THE COURT: That's what I meant to suggest 
before. 
BY MR. TOPKIS: 

Q Now, under a per use license you would think 
that the same would be trus of a producer, would you not, 
Mr. Sipes, namely that the only time that he would seek a 
direct license would be when he thought he could get it for 
less than the per use figure? 

A If it in in the per use systen, yes. That 
would be the resson he would go, to attempt that -- again 
Gependinc upon different situations for che piece of 
music. 

Q Now, all music that is used on Columbia Televisic 
Network that is on film or tape has been licensed for 


Synchronization, has it not? 
A I would hope во. 


Q Yon've never heard of a time when it wasn't. 
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A Not that I know of. 


| 
Q And the only reason that performing rights 
could not be obtained at the same time as the Synchroniza- 
tion rights are obtained fror the copyright proprietor is 


that those people would be unwilling to deal with us, 
isn't that right? 


THE COURT: "Us" meaning whom? 


MR. TOPKIS: "Us" meaning CTN. 


MR. HRUSKA: I object to the question. 


THE COURT: I think what you are doing is taking 


ап old answer and using it as a question. Ask him whether | 


he said that once. 


MR, HRUSKA: There is no definition of the kinds 


of circumstunces. 


THE COURT: I'll sustain the objection to the 


form of the question. 


18 Q Synchronizetion rights are obtained from persons 

19 | holding sone interest in a copyright, is that right? 

2 А Yes. 

21 О And so that there may be no uncertainty about it, ? 
“ I mean synchronization ríghts, for synchronization of 

2 material to be placed on a film or tape by a producer or 

2 | by CTN, right? 

25 


А Yes. 
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Q Is there any reason why, at the іле synchroniza- 


tion rights are obtained for that music, that public 


performance rights could not be obtained? 

А We are in a world now of direct licensing, 
Mr. Topkis? 

Q We are in any world at all. 

А In the blanket license arrangement YI am not 
going to ask to pay for music performance rights. 

Q But is there any reason why you couldn't other 
than money? 

You mean ask for it? 

Yes. 

Oh, I could ask for it, surely. 

I mean the channel of communication has 
nécessarily been established, right? 

A Yes, I could ask. 

Q In any kind of world, per use, blanket, per 
program, direct, anything. 

A It could be asked for. 

Q And in your view, the only reason that you could 
not obtain public performance rights -- you meaning CTN 
or the producer -- is apossible disinclination on the part 
of the copyright proprietors to deal with you, is that 
right? 
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A Well, since I have contact with the men, so we 
are positing that Iauld talk to him -- 

Q Right. 

А The answer is, if I wanted to go for music 
performance rights at that time, the reason I couldn't get 
them is that the man would not make a deal with me. 

Q That's the only reason that youcan think of. 

А Well, as о? the moment. Аз of thís moment that's 
the only reason, under that situation. 

Q That is to say, when you are in contact with him, 
talking with him about synchronization rights, you can also 
talk about performance rights. 

A I would think so. 

Q And that would be true of all programs on fm or 
tape, right? 

A Of all programs on film and tape? 

Q Yes. For all of those programs, synchronization 
rights ere obtained, and when the synchronization rights are 
Obtained you could simultaneously negotiate for performance 
rights. 

A No, that's not true, because you don't know who 


the man that is representing the synch. rights -- who he 
ropresents. You mayhave 14 compositions. I don't 


know who represents all thor. 14 composit. nu or who the 
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2 people are. I mean, I don't understand your question. 

3 I can't go to the cynch. rights man, who is negotiating 

4 synch. rights. Who else does he represent? Who else? 

5 There may be 15 people. 

6 Q Well, now, you know there is really only one, 


? isn't there? Harry Fox Agency. 


A That is in synchronization rights, Mr. Topkis. 
е Q That's right. | 
10 A There are several other smaller ones. 
" Q Right. 
12 A But you said I сап æk for the music performance 
13 rights. 
м Q Yes. 

А 15 А Does he represent the music performance rights 
" for all those people whose compositions wo are playing? 
17 


I don't know that. 
в Q Agreed. vou don't. Nobody does. But there 
, » is no reuse why yca couldn't, isn't that right? 
20 


A т don't К. 


! h Q You don't know of any reason. 

2 A I 4on't know of any reason why he cocidn't? 
" Q Yes. 

A A I don't know of any reason why he couldn't 
2 


except he may not. 
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Q Right. Okay. 
THE COURT: Insofar as you -know at the present 
time, he doesn't. 
THE WITNESS: No, sir. Synch. rights are 
sold by themselvos. 
Q 80 your belief is that ASCAP members would be 
disinclined to deal directly. 


A That many if not most, would be disinclined to 


—— 2 — ——— ———— 


deal directly. 

Q Have you ever talked with any member of ASCAP, 
any officer of ASCAP, any member of the board of ASCAP, 
or anyone at ASCAP about this subject? 

A About the subject of -- 

Q Direct licensing. 

A You mean to ask them for a direct license or just 
&bout the subject of direct licensing? 
The latter. 
Just the aubject of direct licensing? 


Yes, sir. 


> O > о 


Not that I can recall. 
Q Now, you said, I think, that you would eapect 
many ASCAP members te be disinclined to deal directly? 


A I think I would be. That is, my Opin4oa is that, 
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Q Would you expect MCA to be disinclined to deal 
directly? 

A What do you mean by "MCA"? 

Q Music Corporation of America. 

А That is a production company that makes motion 
pictures and television films. 

Q Have you ever heard that it has a publishing 
house or two? 

A Yes, I have heard. But that is not called MCA, 


though. 
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О It is called Leeds Music and various other names. 

A That's right. 

Q The same organization. 

A It is probably a subsidiary. 

Q You wouldn't expect MCA to be disinclined to deal 
directly. And I am using MCA to include its subsidiaries. 

A Under what circumstances? 

Q Direct licensing. 

A I bypass and I'm buying program from -- from 
Universal; it is not MCA. 

Q Yes. 

A I'm buying a one hour series from Universal. 

Q Right. 

THE COURT: А one hour what? Series? 
TBE WITNESS: One hour series, your Honor. 

А Апа now what is supposed to be taking place, Mr. 
Topkis? 

Q You ask them would they be inclined to license you 
Girectly for the performing rights or would they be dis- 
inclined. What answer would you expect? 

THE COURT: This is assuming no blanket license. 
MR. TOPKIS: Yes. 
Q Assuming they are standing on your doorstep offer- 


ing you this one hour program for performance. 
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A Т still think they would be disinclined. 

Q You don't think that in the event of their disin- | 
clination you would buy the program, do you? 

A You seem to think that they can do whatever they 
want. I don't know what particular songs or who is involve 
with those songs, who the compo ers are; if they have a list 
that involves writers, what those writers are going to say. 

Are you saying that Universal can force every- 
body thore to do their bidding because I've asked for it? 

Q No, sir. 

A I don't believe that. I don't believe that. 

Q I'm asking you wh)ther you would expect them to 
be inclined or disinclined to deal with you for the per- 
forming rights that they control. 

A Well, again -- 

MR. HRUSKA: I coject to the form of tha ques- 
tion. What does "them" mean in that question? 

THE WITNESS: Yes. 

THE COURT: We were talking about MCA subsidiar- 
ies, I understood. 

MR. HRUSKA: Does the question mean t o enccmpass 
NC. ac. and all of its subsidiaries? 

THE COURT: So I understood it. 


MR. TOPKIS: Of course. 
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A I don't think that Universal -- Universal may want 
to sell me that series. But Leeds Publishing Company is 
going to be disinclined to deliver those music performance 
rights. And I cannot answer you and tell you, "Oh, yes. 
Universal is going to be able to push them around because 
it is part of the company and make them do that." I don't 
believe that. 

О Did you ever hear of а man named Sal Chiantia? 


Nave 


A I^heard of nim. 


Mr. Chiantia? 

A No, sir. 

Q So you think that one member ^ the MCA family 
or the Universal family would be trying to sell you a 
program but the other member of the Universal or MCA family 
would be disinclined to license the performing richts? 

A I think he couid be disinclined, yas. 

О Апа if he were disinclined, would you buy the 
program? 

А I don't have t music performance rights, right? 

Q Зо you wouldn't buy the program. 

A What have I got? I got à program without music 
performe.ce rights. 


Q Which would be a terrible situation. 
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? A For me, yes. 
3 Q Зо you wouldn't buy it. 
4 A I couldn't buy it. I couldn't put it on and com- 


5 pete with my competitors in the business. 

6 Q Agreed. Now tell me, who at MCA or Universal do | 
7 you deal with when you are buying such a ргодгәл? 

8 A The names of the people? 

Q Yes. The top. 

A Sidney Sheinberg. 

n Q Is he à man of intelligence and business acumen? 

A High. 

Q Would you think that he would be interested in 
selling that program to you? 

A Sure he would be interested in selling the program 
to me. 

О Апа would you think that he would know very well 
that he couldn't sell the program *о you if he couldn't 
deliver the performing rights of music that his company 
controlled? 

A I think that would be so. 

Q And having that knowledge, wouldn't you expect 
that he might talk with Mr. Chiantia and solve any disin- 
clination problems which Mr. Chiantia might have? 


A I can't answer that because I really don't know, 
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not only the internal situation of Universa!, what they 
can or can't do. But weighing into consideration whether 
а commitment from me for a program outweighs the other 
problem, I can't answer that. I don't know. 

Q Does CBS belong to ASCAP? 

A  CB8? I hope not. 

I'm sorry. I don't mean to be flippant. 

THE COURT: You don't mean does ASCAP own CBS, 
do you? 

MR. TOPKIS: No, I do not. 

Q Does an arm, division, subsidiary, or whatever, of 
CBS hold membership in ASCAP as a publisher member? 

A I am generally or vaguely aware that under the 
Жанн of the company there is, I think, a music 
publishing company. April would be ASCAP. I think it 
is April Publishing Company, and I only do that by AA, BB. 

The ASCAP Publishing Company would be April 
Music. 

Q Let me reassure you that in the happy family of 
ASCAP is numbered April Music Company, a subsidiary, I 
believe, of CBS. 

A І don't know that. I don't know whether it is a 
subsidiary or not. 


Q Well, whether it be a subsidiary, a division or 
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what, would you expect that April would be inclined or 
disinclined to license CT! for the performance of compo- 
sitions within its control? 

A І don't tninx I can answer that question either. 
I've had no conversation with people to accomplish that. 

MR. TOPKIS: Could I have that answer back? 
THE WITNESS: I said I never talked to those 
people. I don't even know them. 

Q You don't know any songwriters or publishers 
either. You seem perfectly free to express opinions on 
them. Wouldn't you do 88 2 

A I can't give you an answer on that, Mr. Topkis. 

I don't know. 

Q All right. I'll pass on to another subject. 

You purchase programs from a number of program 
packagers and producers, right? 

A Correct. 

Q Among the people offering you programs, or compan- 


ies offering you programs, are Warner's, right? 


A Right. 

Q Paramount? 

A Right. 

Q Twentieth Century Fox? 
A Right. 
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Q мом? 
A Right. 
О Desi-Lu? 

A The company is out,of business. The names have 
changed, to protect the innocent. 

Q Would you expect any disinclination on the part of 
the publishing houses owned or controlled by those compan- 
ies to license you to performing rights? 

A I would say the same thing to you as I said about 
Universal. I really don't know the internal workings of 
those companies and how they would balance their particular 
problems. 

Q You have down through the years on occasion dealt 
with program packagers, ríght? 

A Yes. 

Q On most programs there appears theme music - that 


is to say, an introductory few bars of music - and a sign- 


off few bars of music. That is commonplace їп the industry 


isn't it? 

A Yes. 

Q And similarly there is background music on most 
programs? 

A Well, most -- it would depend upon the type of 


program, again. 
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Q All right. Let's talk about a dramatic program, 
situation comedy. It is commonplace with such programs 
to perform music behind the action, is that right? 

A Yes. 

Q And that із called in the trade background music? 

А Yes. 

Q Now, that is composed by people who are employed 
by the producer or packager who composed that music, is 
that right? 

A Under the assumption that they are buying а man 
to do that music, yes. 

Q Actually are you familiar with the way such 
arrangements are made? — 

A The deal between the peop 


Q The deal and thé way the music is composed and 


how it is used over and over again with continuing programs? 


* No I am just generally aware that those deals 
exist in the business. 
Q That's all that you are aware of. 


A Yes. 
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Q Then I will pass to another subject. 

If you held a per use license you would expect 
the packagers and the producers о deliver programs to 
you with the performance rights already obtained, wouldn't 
you? 

A Under а per use license, when they deliver the 
program to me, thet the music performance rights would 
be included in the package that Chey are delivering to me? 

Q Right. 

А Yes, I think I would. 

Q Now, in that event the producer or packager 
would have to get the rights either from the writer or 
publisher or whatever, right? Someone holding euthority 
to license under the copyright. 

A Or the per use system. 

Q Or the per use system. 

But let us suppose that a writer is contemplating 
writing a score 50 a package program and the producer says 
to him, "Of gourse, I want the performance rights." You 
would expect à producer to say that when he was hiring a 
writer to score a program, wouldn't you? 

A Under the circumstances that we are discussing? 


Yes. 
I would think so. 


> 
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Q That is to вау, we are talking, let us say, | 


about a situation comedy, a drematic show, something iike 
that. 


A Under the per use system? 

Q Under the par use system. A man is hired to wri 
the theme music and the background music. That is the 
assumption I am asking you to make. 

Now, in that situation you would expect that the 


producer would say, "I'll pay you a certain sum to write 


the music and to transfer to me the synchronization rights 
and performing rights." | 
A Right. Whether ít done by that man or his | 
agent or whatever. 
Q. Right. 

But that would be the transaction. In one 
transaction the writer would be hired to write the 
music and transfer the synchroniza.ion and performance 
rights? 


A I don't know what you mean by "one transaction," 


all those rights that you have just been enumerating would 


be ñelivered. 


| 

| 

but I would think that the packager would expect that 
Q Now, in your experience, nobody knows, at the | 


time you first put a program of a projected series on 
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the air, how many episodes or p.cerams of that series will 
run, isn't that right? You hope that it will be ten years 
but sometins; it is only -- 

A You do have minimum commitments. 

Q What is the commitment? 

A It would have to depend on the show. It would 
be anywhere from a year to a half a year. Normally not 
more than а year, but, again, there are exceptions to 
these things. 

Q Okay. Зо tbere is a minimum commitment and a 
maximum h pe. 

A Right. 

Q Does it sometimes happen that after the program 
has been on the air for a year or two on prime time -- I 
am thinking offhand of the "I Love Lucy" show -- that it 
would be rebroadcast by the network in non-prime time in 
subsequent years? 

А That is a possibility. 

Again a hope rather than a necessary expectation? 
Right. 


Okay. But it does happen? 


нв о b» o 


It does happen. It is also subject,of course, to 


what kind of programs they would like in those other bours, 
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| 
| 
and that would influence whether or not it has a chance. 

о All right. So that when а writer із | 
negotiating with a packager to write the theme and | 
background music for a program, the writer can't know whether! 


the program is goíng to run a year, a half-year or „ 


way beyond that a4 possibly into non-prime time later on 


and so forth, is that correct? 


| 
| 
A That's true. 
Q So it would be quite unfair for him to accept a | 
lump sum for his work without regard to how many times the | 
program that he had scored was broadcast, wouldn't you agree?! 
A First of all, I can't agree there because I don't 
know what the lump sum would be. It might be handsome money 
one way or the other, you know. It may be so good that if 
it's a minimum commitment, the other guy is hurt. So I 
can't answer that question. That is a balancing of the 
negotiation. 
THE CORT: You mean it would be unfair to him if 


he had $500 but not if he had $5,000,000? 


faded out after thirteen episodes and he got $20,000. ‘These 
things all depend upoa what happens. 
Q But when the writer couldn't sually know what kind 


i 
THE WITNESS: Right, your Honor. Or if the show 
of price to ask because he wouldn't know how many times the 
1 
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program is going to be run, isn't that right? 
A No. I really don't understand. Maybe I am mis- 
interpreting, if I may, for one minute. 

Every day in the network, television business 
deals are made with people on just those expectations as 
you are talking about. We can hire, a producer can bire, 
а performer to appear in a pilot program -- a pilot program 
is the New Haven of the business, your Honor, a pilot 
program if 42 doesn't work; it is like the tryout show -- 
and after that you've got all the steps you are talking 
about. If the show goes to series, he will receive "X" 
per program; if ths show appears daytime on a strip show, 
he will receive "Y" per program; if the show goes into 
syndication, which means individual stations all over the 
country, then he gets "Z" per program. All this is worked 
out. 


Q Yes. 


» 


Maybe I don't understand your question. 

Q I will try to help you. 

A But this is common practice in our business for 
all creative elements. 

Q Right. 

А And then there are other dealr made where you pay 


a guy а lump sum of money. You may pay а man for two years 
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and the show fades after one year, you have to pay that 


man off. He may take the risk, that other kind of risk. 


Q That's very rare, though, isn't it? 


ане — 
— 
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5 | А It is rare for me and you. It is not rare for 
$ | perhaps Cary Grant. 
7 | Q With the exception of such luminaries as Cary Grant, 
e | the more common way to compensate a creator for his role 
° | in the production of а television program is to pay him 
ю | on the basis of the number of times and the ways in which | 
" | the program whose creation he shares is broadcast, right? | 
2 | A Por certain types of creators, again. That would 
2 | depend on the type of creator. 
ш | Q And you would expect that to be true of script 
15 i writers? 
is А Yos. 
7 | Q he producer himself. 
18 | A Wot necessarily. 
94 Q The director? 
e | A Perhaps. 
i 2 i Q The performers? 
bs 2 | A Yes. 

23 Q I have exhausted my ideas. Who else shares in 
Ж | the creative process? 

7 25 А Well, you can have other people. You can have 


SOUTHERN DISTRICT СС JRT REPORTERS 
UNITED STATES CoJn T HOUSE 


Im 7 Sipes-cross 


220 
costumers, dancers, costumers, no. They get paíd and 


that's that. They could be the most marv.lous series 
in the whole world, and it could go on forever, and you 


can stand and look and say, "The most glorious costumes 


I ever sey," but that is not true for costumers. It 
depenás upon the element. 

But all kinds of deals in 411 ferms are made every 
day, and these deals are fleshed out up front for people. 
Even though the pilot program goes on and it is not 
acceptable and the show never gets on, we posted all these 


deals with people. They are all done. 


Q Right. But typically then, you would think it 
more likely than not that a composer writing theme and . 
background muaic would want to be paid in accordance with 
the frequency and manner of use of the program for which 
he war writing the score. 

A Well, again I don't want to Place myself in his 


mind. I think if Iwere a composar, perhaps that would 
sound right to me. 


Q Okay. 

A If I understand what you are saying. That the 
more it is run that perhaps thera should be more money 
for him. But taking into account what I just talked abc у, 


that he n. t go another route. I mean you can't determine 
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that in the abstract lere becevse the amount of money he 
might be getting in a different kind of deal would be 
more than he should have до! сеп because 4t doesn't work 
and the show is off the air. 

THE COURT: Well, I'm not trying to force a po- 
sition at all, but I get the impresrion that it is agreed 
by everybody involved -- cor ect me if anybody doesn't 
agree -- that there is at least likely to be a body of 
composers who would like to be paid with reference to the 
frequency c^ “he us^ of the composition. 

THE WITNESS: Yes, I think that could be said, 


your Honor. 
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Q Now, w2 have been talking about a world ín which 
bd holds а per use licenze and it exyecta producers *о 
, come in with the performance rights in their hands when they 
) bring the show in, right? 
A Right. 
7 { Q In that situation, I suppose you would expect 
thet CTN would re^5rt to the composer on how frequently his 
program had been broadcast or something like that, is that 
* | correct, so that he could make sure that he was being paii? 
A I think there should be а i-^norting procedure 
зо that everybody knows what is у...) on, yes. 
Q And would you expect at ASCAP would monitor 
| that reporting for its members? 
T2 A I think that might be right, under the circumstanc 
Q Who would pay ASCAP for doing that? 
A Well, I thought we discussed an administrative 
fee for ASCAP, díd we not? 
ә Well, we have, that's true, 
Have you ever put a figure on that administrative 


fee in your thinking? 


THE COURT: By discussions, I guess you mean in 
— 
depositions, don't you? There haven't been any actual busi- 
ness discussions, 


MR, TOPKIS: No actual business discussions. 
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Q My question is, have you ever put a ASA 
either in absolute dollars or in percentage or anything 
else, on that administrative foe? 

А No. We would díscuss that based upon all the 
elements going ínto making the administrative fee. 

Q And if it were $500, it would surely be fair but 
if it were $5,000,000, it might raise problems? 

A Well, I don't think your terms, Mr, Topkis, are 
ones that I sould accept. I don't think that $500 would be 
fair. 

C It would be acceptable, surely. 

A If that were a fair administrative fea. If 
there is nothing for you pecple to do, perhaps $500 would 
be right. | 

Q Well, we were just discussing a continuing audit 
of all performances of programs оп CTN. That would surely 
cost us more than $500, wouldn't it? 

A Well, I have no idea what it would cost. 

Q Okay. You talked, Mr. Sipes, about music in the 
can, programs in the can, and commercials in the can, right? 
You remeaber that testimony? 

A Right. 

Q And as far as the programs are concerned, : think 


you put a value of over $100,000,000 on them. 
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A On our inventory as of this particular moment, 


yes. 


THE COURT: Incidentally, how do you value some- 


thing like that? 18а that cost? 
THE WITNESS: Yes; cost, your Honor, to us for 
that material, 
Q At the present time, you expect to draw on that 
inventory dcwn through the years and ultimately use it up, 
right? 


A Yes, 


Q And that process will spread over a number cf 
years? 

A In other words, you ars saying to me, is the 
inventory I am talking about playable over a few years? 

Q Right. 

A Yes; that inventory would be playable over a 
few vears. 

Q And it will still have a valuo 3, 4 even 5 


years hence? 


A That may be for somebody else. I couldn'* tell yoy. 


Q You don't know? 


A I buy righta for a period of time, After my 


rights are up, I am out. I mean, that is the general situatidn, 


Q Included in the inventory that you have just 


SOUTHERN DISTRICT COURT REPORTER:. 


it 


Those, of course, would continue beyond that period, so there 


jb-4 Sipes-cross 225 
described there are programs, films and the like for which |! 
you have righte stretching ahead а number of years? 

A Well, again, what do you mean by a number of 
years? Not that far -- | 

Q Three, 4 or 5, 

A Yes, 

Q What is the longest term right which you hold to | 

} 

@ program that occurs readily to mind? I am not going to | 
hold you to it. | 

A Tunat's rather difficult, offhand. We have some 
fi ma -- I do t know where we are in the inventory process, 


This is material to which we have rights, now. There are a 


few items, of couxse, which we own which go back a ways. 


{ 
| 
| 
| 


аге some materials which we own which we would have rights 
to stretch out into the future, 
There are probably some that go 5, 6 or ? years, 

Q And the other networks are in the same position, 
perhaps not being so fortunate as to have a $100,000,000 
investment, but they, too, have inventory in the сап, 

А They are roughly, I would say, similar, 

Q And you believ-^ that if you had to negotiate for 
the performing rights for the music contained in that in- 


vento and had to negotiate directly fo: them, you would be 
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in big trouble? 
Under the bypass situation? 


Yes, 


A 
Q 

? | А Under the bypass system, oh. yes, 
Q 


And the same would be trva of NBC and ABC? 
А Well, I would assume that to be true from my own 
| knowledge. 
ү Q But you want an injunction against ASCAP's li- 


| censing апу network, isn't that right? 


| А Do I want an injuncticn? No. I want a per use 
\ 

| system, 

| Q As an alternative form of relief, your counsel 


here has stated that CTN would accept an injunction against 


| ASCAP and BMI licensing any television network. 


| a per use system, 
| Q Do you regard that injunction as а suicide pact 
| or how would you solve the problem? 
| А I think that is a very serious problem, It would 
| have to be solved under an injunctive procedure, the problem 
|ve talk about, the inventory for all three of us; yes, 
Q Do you have any idea how it could be solved? 
| А Well, I can give you an idea but not, again, not 


as а lawyer, but as a business man -- to have some kind of us 
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payments for that inventory under an injunctive system, but 


that’s an idea, 

Q Again, you would have those payments determined 
either by negotiation or, if negotiation failed, by Judge 
Lasker or some other judge of this Court? 

A Yes, 


Q As to your $100,000,00') inventory -- excuse me, 


? i Let me back off for a second, i 
a | You spoke of ít as being over $100,000,000. 

| A Yes. 

2 Q Ho big is that? 

eg A I don't want. to tell you, if І may not. It's a 

^4 | business -- 

5l THE COURT: If you consider it confidential, 

lá | unless Mr, Topkis can teil me whether it would make much 

‘7 | difference whether it's one hundred or two hundred million, 

З | I would sustain ít, 

di MR, TOPKIS: I wouldn't suggest that, your Honor. | 
» | Q I woudd like to know, is it more like a hundred | 
2! | or more like a half a billion or a billion. I think that | 


» | is enough for us to grapple with, 
MR. HRUSKA: Неге, again, tho figure, а hundred 


million, is -- 
xi THE COURT; I am satisfied to sustain the confi- 


i dentiality of this unless there is some showing as to why the 
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difference in the scale would make a difference in the | 
outcome of the case, 
MR. TOPKIS; All right, 
Q Most of the inventory that we have been speaking 
of has been acquired in the last ive years, hasn't it? 
A Well, aga‘n, I would have to think about all 
of that but I would say gonerally, a good part of it, maybe 
much of it has beea acquired over the last 5 or 6 years. 
THE COURT: We are talking in terms of the 
proportion of the itema, I take it, not the value, 
MR. TOPKIS: Well, I sees -— малае, 
THE COURT: Or maybe they are the same, 
A Well, then, your Honor, I would have to think 
about it a little bit. It depends, you know, on the ele- | 


ments I have there and when they were bought. 


THE COURT: You may have some valuable old things?) 


THE WITNESS; Right, sir, 


| 
! 
! 


А I would say a good part of it has been bought 


within the last six years, 


Q Well, let's start with January 1, 1970, Would you 
вау that 60 or 70 percent of that inventory hag been 
bought sínce that date? 


A Since January of 1970? 


Q Right. 
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THE COURT: Two years, four months, 

No. I would really have to take a look at when 
all our deals were made, to give уси an answer to that. 

MR, TOPKIS: Your Honor, we are Surrounded by 
arithmetic majors, It's 3 years and 4 months, I am told. 

THE COURT: That is correct. 


Q Your answer doesn't chance f it is 3 years and 


A No. I said I would have to think about it. 

Q Coul^ you 8 yourself on that 
subject oer the noon recess and I will come back to it, 

A Sure, sure. 


MR. HRUSKA: Your Honor, may I suggest perhaps 


Mr, Topkis would tell us the relevance of that before we 


go to work and try to do ғ зу checking on this over the lunch 


recess? 


THE COURT: What do you conside- to be the signif- 


icance of the extent here of the valw they acquired in 
recent years?. 

MR. TOPKIS: Your Honor, I think that this 
is a problem that СТЫ could so readily have avoided. It, 


after all, began this litigation on December 31, 1969, and 


I would like to know how much of the probiem it now poses it 


would have avoided or could have avoided during the pendency 


of the litigation. 
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MR. HRUSKA: I dont see what the figure -- 

MR, TOPKIS: І can suggest various ways of doing 
that =? I am not making a request for anything other than 
the roughest kiud of approximation, I don't want 3 survey 
made over the lunch hour, 

THE COURT: Just a minute, Mr. Hruska, 

Mr, Sipes seems to think he can accommodate the 
request during the J ch hour, If it turns cut to be a big 
deal, ho can let us know and, if it doesn't turn out to be 


a big deal, then we would like to know. 


MR, TOPKIS: Your Honor, I find myself in a little 


bit of uncertainty and I have very much in mind your desire 
to use witness time effectively. 

The problem that I want to mention is that it 
seems to me that possibly our target has changed slightly by 
th. testimony about the indispensability of the Court es- 
tablishing sone kind of a payout system in tae event of an 
injunction aga!^*: our licensing all three networks. 

I would like to have a statement as to what 
our target is on that subject and I will say no more about 
it right now, but go back to Mr. Sipes, 

THE COURT: I thought that Mr. H;. ‘ka did, in 


effect, make a statement by the letter to the Conrt this 


| morning on that subject. 


гт 
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MR. TOPKIS: But I don't think that this letter | 
says anything about a payout system. 

The witness has just testified that in the event 
that an iajunction were issued against ASCAP and BMI 
licensing ell three networks, in order to solve the in-the- 
can problem, there would have to be, accompanying that 
injunction, sone Lu Р Court administered setting of fair | 
fees for the material in the can and I would like to know 
what CBS's proposal on that subject is so that I may direct | 
myself to it. 

THE COURT: All right. Why don't we break for 
lunch at this time without, at the mcment. scating what 
CBS's obligation is. We can talk for a minute in the robing 


room and see what it is on that point. 


We will resume at two o'clock. 


(Luncheon recess.) 
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DONALD БІТІРЕ З, resumed. 

THE COURT: Before we proceed, Mr. Topkis, at 
the conclusion of yesterday's proceedings I requested CBS 
to state for me, Lreferably in writing, what its position 
was with regard to 4 question that had been raised 
yesterday about its proposing at that time that a with- 
drawal right of a cooyright proprietor must be exercised 
with regard to all television nstvorks if it were to be 
exercised for CBS. 

I received from Mr. Hruska a letter which 
specifies what CBS's position is on that point, and it 
excludes such condition. I have it here and I am making 
it a Court exhibit as part of the record. 

MadameClerk, would you please mark this as Court 
Exhibit 1. 

(Court's Exhibit 1 marked.) 

THE COURT: Furthermore, in a robing room dis- 
cussion a moment ago, CBS advised the Court that its 
proposal with regard to the question which had arisen 
shortly before we left for lunch, on the question of what 
procedure would be followed in the event the Court enjoined 


ASCAP and BMI from licensing all television networks, with 
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regard to music in the сап and commercials іп the can, that ! 
CBS's position was and is that CBS, or any television | 
network presumably, wishing to secure the performance rights | 
for the music of such material would be obligated to 
negotiate with the copyright owners to set a fee for its | 
use and, within a period fixed by the Court if the negotiated 
fee were not agreed, the Court would fix a fair or reasonable | 
fee. | 
Do correctly state the position of CB^ on that, | 
Mr. Hruska, as its proposal? | 
MR. HRUSKA: Well -- | 
THE COURT: If not, would you please state it? 


| 


MR. HRUSKA: Yes, your Honor. Frankly, I never | 
thought on one of tha things you justmid. It is an interest- 
ing idea. 

, The position I thought I had, or what I tried to 
state to you, was that we would attempt to negotiate ti. 


per use schedule of rates for music in а can with ASCAP 


ASCAP and BMI with respect to the subsequent uses of that 


music. 


THE COURT: Yes, I think that is what you did 


| 
| 
| 
| 
and BMI and that we would have a per use license from 
state, and I think I misstated it, and I believe tnat is 


clearly stated nov. 
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I must make it clear for all concerned that all 
I am asking CBS to do is to state what its proposal is, 
and it is entitled to meke any proposal it wishes, and 
that is the proposal which it i» making. 

MR. TOPKIS: May I just have it read back, your 
Honor, sọ I may be sure I have it? 

THE COURT: Mr. Reporter would you read it back? 

(Record read.) 

TEE COURT: I take it that inherent in an 
apparent paradox, which may be, to wit, that there be an 
injunction against ASCAP and BMY licensing the networks, 
would be an excaption which would permit this procedure 
which would be of limited duration because the material in 
question would die sooner or later; is that -orrect? 

MR. HRUSKA: Yes, your Honor. And what I had 
not said in my statement, which I perhaps should add to 
make it clear, is that in the event CBS on the one hand and 
the licensing organizations on the other hand could not 
agree on per use rates for that material, then we would 
want to come back to the Court and have the Court set those 
rates for this limited amount of program material. 


THE COURT: Thank you. 


All right, Mr. Topkis. 
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CROSS EXAMINATION CONTINUED 
BY MR. TOPKIS: 

Q Before lunch we were talking about your inventory | 
in the can. Now, you had a similar inventory in the can 
in 1969 towards the end of the year, did you not? 

And by similar I mean you had programs and tights that you 
had purchased which would run forward in time for a number 
of years. 

A Yes. 

Q I don't mean to suggest that it necessarily had 
the same value. For all I know, it might ba more than a 
hundred million cr less. But you did have a somewhat 
comparable ínventory, right? 

А I don't know ifit was comparable. І had an 
inventory. 

Q Okay. That is sufficient for my purpose*. 

In 1969, when you were contemplating what course 
of uc on you should follow vis-a-vie ASCAP and BMI, did 
you contemplate the possibility of dealing directly for 
performance richts, ^'-pas;ing ASCAP and BMI, and solving 
your in the can problems by going to Judge Ryan, asking for 
а blanket license, and suggesting that its rate should 


sharply be reduced by reason of the number of direct licenses 


that you would obtain? 
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MR. ERUSKA: Your Honor, m&y I have thet read 
back? 

THE COURT: It seems to me the first question, 
which would make it a lot simpler if the answer is no, 
as I contemplate it will be, is whether you went to Judge 
Ryan for any relief with regard to music in the can in 
1969. 

MR. TOPKIS: No. I'msorry, your Honor. 
I must not heave expressed myself clearly. I will do it 
again, if I may. 

THE COURT: Read the question back. 

(Question read.) 


THE COURT: Would obtain. 


MR. TOPKIS: ves, sir. | 


MR. ERUSKA: I object to the form of the question.| 

THE COURT: You object to the form? | 

MR. HRUSKA: Yes. 

THE COURT: It is & complicated question, but I 
think it is understandable. 

p Perhaps you can answer it by a representation 
from CBS whether they did or did not. 

MR. HRUSKA: Т might beable if I understood it, 
but I frankly did not. And I think it has about two 
convolutions in there that make it awfully hard. 
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THE COURT: Let's try and break it up in pieces, 
Mr. Topkis. 
MR. TOPKIS: I'll be delighted. 
THE COURT: I can see phat you don't want to 
ask what happened bit what he contemplated, is that correct? 


MR. TOPKIS: That's right. 


alternatives to a blanket license as you had previcusly had 


| 

| 

Q In 1969, Mr. Sipes, you were thinking of possible | 
| 


experience with, right? | 

A Rig *. 

Q You were concerned about going on a total direct 
licensing basis because of your fear of disinclination on 
the part of ASCAP members to deal with you, right? 

A Right. 

Q Did you contemplate the possibility of testing 
out that fear by trying to get direct licenses,as many as 
you could, and simultaneously going to Judge Ryan and 
saying, "We want а blanket license and we want the rate 
reduced by the degree to which we have achievsd direct 
licenses"? 

A Well, that situation seems to be one of my 
gambling assets and then hoping -- 

THE COURT: No, Mr. Sipes. You are not being 
asked to tell what your reaction to the suggestion is. 
SOUTHERN DISTRICT COURT REPORTERS 
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You are only sked whether you contemplated doing that at 
any time. 

THE WITNESS: As far as I can recall, your 
Honor, I did not contemplate doing that. 

THE COURT: All right. 

Q Didn't think about it at all. 

A Well, I say I didn't contemplate doing that. 

Q Okay. Let me ask you to think about it right 
now and tell me whether in your judgment it would serve the 
interests of CBS. 

A Well, first of all, I would be going to Judges 
Ryan and asking for a reduced blanket license, is that 
correct, under your -- is that what you said? 

Q I think my question was very clear. It 
certainly contemplated that, yes. 

A Then I am still in the same blanket license 
situation I am nov. ? 


THE COURT: Let's be sure that everybody does 


understand each other. There is no point in having a 


question answered on the basis of a misapprehension. 

There are two senses in which the phrase "reduced 
blanket license" can be understood, one in scope and one in 
price. As I understood it, Mr. Topkis, you were asking 
CBS whether it contemplated the idea of asking Judge Ryan 
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to give thm a blanket license but reduced in price by 


virtue с: the fact that they might have secured some 


direct licen ing, is that correct? 
Ре MR. TOPKIS: Exactly. 
THE COURT: That is what he is asking. 


THE WITNESS: Thank you, your Honor. 
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A Well, there again I ат assuming, under your 
hypothesis, that I could have achieved some of these 
options. And then I have to assume that Judge Ryan would 
take that into consideration in giving me a reduced 
license. I can't -- I would not take that route of going 
out and trying to obtain a license -- licenses directly -- 
when I said that I didn't think -- 

I would be going out and, even assuming that I 
could get somebody who would be wiliing to deal with me, 
which I doubt, but assuming that, I would have to make opti 
deals with those people, put up company money for that, 
and then hope that the Court would take that into consid- 
exation in reducing my blanket license. 

І wouldn't go that route, Mr. Topkís. That's 
а bad gamble, as far as I'm concerned. I don't know what 
the Court is going to do. If the Court dossn't give me 
that, I've wasted all that option money. 

Q Well, you know that ASCA?'s amended final 
judgment requires ASCAP to offer you a blanket license at 
а reasonable rate and that Judge Ryan or his predecessor 
or successor stands by to insure the reasonable rate. 

А It is а reasonable rate as far as blanket licen 


are concerned, is it not? 


Q But you lack confidence in the rate fixing proced 
M. 
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ure for a blanket license, is that it? 
A No, Mr. Topkis. I didn't say I lack confidence - 
THE COURT: I understood him. He just said he 
didn't know what price Judge Ryan would set. 
A That's right. And also I would still be in a 
blanket license situation. 


Q What is it, Mr. Sipes, that makos you seek rate 


wth 
fixing in this action, bth as to а per use license and as 


to the per use feature which has just this afternoon been 
added to your injunctive form of relief --what is it that 
makes you seek judicial rate fixing there but not judicial 
rate fixing under a blanket or per program license? 

A. What do you mean by rate fixing? I'm sorry. I 
don't understand that in the context of what we were 


discussing. 


Q I will try and break it down for you. As I 
understand your counsel's proposal in thís action, you 
seek two forms of relief: One. a per use license with 
a per use rate to be set by the Court if the parties «n't 
agree upon it; two, an injunction against all network 
licensing by ASCAP and BMI, with an escape hatch to cover 
your in-the-can situation in the form of Court fixing of 
per use licenses for productions in the can. 


THE COURT: If not negotiated. 
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Sipes-cross 
First of all -- 
I'm not done. 
A I'm sorry. 
ы 
Q There are seeking judicial rate fixing. Do 


seek in this action. 


A No. First we are looking for negotiation. 
Q Negotiation first and judicial rate fixing -- 


А And you would expect and hope that that negotiati 
between the parties would be carried on in good faíth and 
that there would be a deal made, Mr. Topkis. 

Q Right. That's what you expect and hope. But, 
failing that, you want this Court to be standing by to fix 
the rates. That's what your counsel has said. 

A Failing that, in this situation, in this misic- 
in-the-can particular situation, because there is no 
other way out that I can think of to solve that particular 
problem. 

Q Yes. Okay. 

80, in those two situations, that is, the situ- 
ations you are addressing yourself to in this litigation, 
you are content with judicial rate fixing as a final fell- 
back technique, right? 

А Well, as a final fall-back, whatever those words 
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3 Q Yes. 1 11 bet you understand. If you are 


4 having difficulty, I'll try again. 


? A Why don'. узш try again? 


Rea 
- Q smarty, I don't think I need to. Go ahead. 
7 A Well, you offered to. 
8 Q I equally don't think you fail to understand 


| to me so completely as you profess. Do you fail to under- 
10 stand me? 

, A I agree with you. I don't think that there is -- 
I will try to answer your question, if I may. | 
" | Q Okay. Fine. Please do. 


If І can have the question read br-k to me, 


(Question read.) 


In the situation which we could not negotiate the 


per use fees together for the particular music-in-the-can 


problem, I guess would accept a determination of tc 


Court. 


Q And also for per use across the board, not only 


just as to music in the can. 


A 


Yes. 


Q Okay. Мом my questíon to you 18 thís: What 


is it about those two techniques that nake you willing to 
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accept them as appropriate techniques while you are not 
willing to gamble the assets of CBS on -ate fixing in 
Judge Ryan's courtroom following good-faith negotiation? 

А Because what I am achieving here, hopefully, 1s & 
per ure system, where I .ould be paying for music as used, 
waere di «ot licensing will take place more and more in 
the market place and where we will arrive at a situation 
where music is bought like all other elements, on an as 
needed competitive basis. 

Q All right. We will come back to that. But let 
me ask you this right now: 

Your basic concern about the technique of 


acquiring direct license. ard asking Judge Ryan to give 


you а blanket license at reduced rates by reason of your | 


direct licenses is that you don't want to gamble with your | 
company's assets; isn't that what you said? 

A I am saying that I do not know whether мз judge 
will take that into consideration, and, two, that т 
am still in a blanket license sítuation, yes. 

Q It is the uncertrínty of it that troubles you 
particularly, right? 

A The uncertainty? 

Q Yes, the uncertainty of what Judge Ryan will do; 
that is what you just said, isn’: it? 
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Plus the fact of а blanket lícense. 
Yes, I understand that. 
А Okey. 
Q You had a quarter-century use of blanket license 
experience in television, right? 
A I'm not sure of the exact number of years, but 
it has been a number of years. 
Q You have had, CBS has had, no experience what- 
&oever with per use licensing, whether it be for television, 
radio or any other form of communication, right? 


A Regarding music performance rights, you mean? 


Q Yes. 
A 


As regarding music performance rights, correct. 

Q Do you think of yourself as yambling CBS's 
assets in seeking a per use license? 

A No, I don't. 

Q You think of it as a relatively sure thing? 

A I think, in my considered opinion, that in the 
long run, if we can get ourselves into a competitive market 
place wich a per use system, that I will not be gambling 
the company's assets. 

Q You spoke about commercials in the can. Thcre 


are some of those, too? 


A Yes, there are commercials in the can, yes. 
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Q Owned by what agency, to your knowledge? Or 
don't you know? 


Owned by many agencies. 


A 
Q Do you know? 
A 


Do I know P names of the agencies, do you mean? 
Q Yes. Have you seen contracts between agancies 
and creators of music or creators of commarcials? 
A No. Т don't get into agency deals. 
Q Okay. 80 that's not your field of expertise? 
A That's correct. 
Q We had better look to somebody else to get the 
straight facts on that, is that right? 
A To get the straight facts? 
) Yes, the real facts as opposed to opinion, 
hypothesis, guess, speculation, and so on. 
А Well, all right. I said that is not my а за. 
I think perhaps you are ríght, you should jo somewhere else 
to get the answer '. you may be seeking, Mr. Topkis. 
Q Very — 
Now, you have been saying that you buy everything 
else, all the other program elements that you purchase, 


one by one, and that's what you want to do with music, right 


A Well, again, you вау 811 the other elements one 
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one by one. Do you mean that I buy elements separately, 
that а packager would buy elements separately in building 
a show? 

Right. 

Defining "elements" as what? 

Whatever you were using it as when you used it. 

If you are defining it as I used the term, yes. 
You go out and buy elements one by one to make a package 


program. 
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Q And when CBS produces a program, it buys the 
elements for the program that way, right? 

A That is correct. 

Q When CBS pays programs, though, it doesn't buy 
programs that way, does it? 

A Well, I don't understand you. 

Q Well, you frequently buy programs ?л vast bunches, 
don't you? 

A You mean you buy them -- you mean when you buy 
а series? Is that what you mean? 

Q I will offer you a few possibilities. 

CBS has a contract with the American Basketball 
Association for a whole bunch of basketball game broad- 
casts. 

А Yes; there are а number of games, right. 

Q and you have another contract with the World 
Hockey Association for a season of broadcasts of hockey 
games. 

А Yes. That is about over, right. 

Q Aná you have got some contracts with professional 
football for a whole season's games of professional foot- 
ball. 


А Correct. 


Q And you have bought movies ín bunches and clusters 
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and so forth, have you not? 

A Clusters? We buy packages of movies, right. 
But we evaluate the movies we are buying, one by one. 
We evaluate each one of the movies in the package. It 

bude 

is not like bedag anas. It is not the same thing. 

Q Let's agres quickly that neither novies or 
Cole Portar songs are vory much like bananas. 

A Agreed. 

Q We have reached agreement on that. 

A Okay. 

Q When you buy a situation comedy series, typically, 
you will buy a few or commit yourself to a fev, a half 
а year or something like tbat, with an option on the pro- 
gram until for г | long as you can get it, make it successful 

A As long as I can get it, okay. 

Q So there is nothing so totally extraordinary 
about buying things in bunches about television, is there? 

A Wait а minute. Т think we are -- anyway, I feel 
confused. 

I am not -- let me -- 
Why should you be alone? 


Okay. We are both together. 


I eu the Lucille Ball Show because I want the 


Lucille Ball Show and I will buy a number of programs of 
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the Lucille Ball Show but * am not making a deal where I 
am buying just a bunch of bananas. I am buying that par- 
ticular show with that particular lead. 

Q You want to buy it program by program, right? 

A That's correct. 

Q Why don't you take a program license from ASCAP? 

А Take a program ‘icense from ASCAP? 

Q I said why don't you take a per program license 
from ASCAP? 


A I thought we went into that before. I testified 


I 
to that before, didn't 4? 


I think I have testified as to vhy I didn't think 
it would be right for us. 
Q I don't think I have asked you about it but I 
— een wrong. 
A I didn't say that. I am sorry. 
THE COURT: Mr. Topkis is askiag you now. 
THE WITNESS: Т am sorry. 
THE COURT: He is asking you why -- 
Q My question is, why don't you take a per program 
license from ASCAP? 
MR. HRUSKA: Т object to that unless the par- 


ticular terms of per program license are defined. 
THE COURT: I assume as per program license is 
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provided for in the ASCAP licensing agreement that is in 
evidence. 

MR. HRUSKA: All right. 

That's a station -- 

THE COURT: Is that what you mean? 

MR. TOPKIS: No, your Honor. I mean the per 
program license contemplated by ASCAP in the decree. 

THE COURT: Is that different from what is in 
the exhibit? 

MR. TOPKIS: What is in the exhibit is a local 
station per program license of a particular form. It has 
various terms and privileges. 

THE COURT: Let's not restrict it to the exhibit, 
but as provided for in the amended decree. 

MR. TOPKIS: Exactly. 

MR. HRUSKA: That could be an infinitely rare 
: type of provision, particularly the provisons on the 
particular area that I think Mr. Topkis wants to examine 
on, namely, the direct licensing. We went through that 
this morning, and -- 

THE COURT: He is not talking about direct licen- 
Sing, as I understand it. He is talking atout CBS's buying 
а license to use all of ASCAP's music on a particular 
program. 
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Is that right? 
MR. TOPKIS: Right, your Honor. 
THE COURT: I see no difficulty in that question 
and if there is, you can refine t . answer on redirect. 
80, to get back to the question, would you tell 
us why it is that CBS is not interested in buying a license 


to perform ASCAP music on a per program basis? 


LUC TA 
THE WITNESS: Well, agin, your Honor, I would 


have to know the terms. Are those terms the same as we looked 
at in this agreement this morning, because it would depend 
upon the terms. 

Do I have co get a hundred per cent of all the 
people involved with every composition in the program to 
make deals with me, or if I miss one person, do I owe a pay- 
ment to ASCAP for that particular program? Is that the 
per program license? What is it? 

Q Per program license that I have reference to is 
of no greater or lesser dimension than is set forth in the 
amended final judgment by which ASCAP is bound. 

THE COURT: It is reasonable for Mr. Sipes to 
be educated as to what the terms of that are. 

MR. TOPKIS: Right. 


Q It provides that ASCAP shall issue a per program 
license, the fee for which is at the option of ASCAP, 
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either expressed in dollars or based upon the payment of 
a percentage of the sum paid by the sponsor of such 


program for the use of the broadcasting or television 


casting facilities of such radio or television broadcaster. 


MR. HRUSKA: That is not a full reading. 

MR. TOPKIS: Of course not. I could go on for 
half an hour. I think I have given the information. 

MR. HRUSKA: One thing left out from the decree 


provision that Mr. Topkis was just readíng from, states 


in full that the fee for the per program license in the 
case of commercial programs is at the option of ASCAP 
either (a) exprossed in terms of dollars requiring the 
payment of a specified amount for each program in which 
compositions in the ASCAP repertory shall be performed -- 
the last phrase was not read -- or (b) based upon the pa 
of the percentage of the sum paíd by the sponsor of such 
program for the use of the broadcasting or television 
casting facilities of such radio or television broadcaster. 
THE COURT: You are talking about such a program? 
MR. TOPKIS: That's exactly what I am asking. 
A Ag&in, may I see it or read it? 
THE COURT: Yes. Give Mr. Sipes a copy. 
(Document handed to the witness.) 


THE COURT: Why don't you read 1% to yourself 
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(Pause. ) 


THE COURT: Have you read the provisions relating 


THE WITNESS: I think so, your Honor. 


THE COURT: Let's just be sure for the record 


what we are talking about. We are referring to the pro- 


visions in the amended decree of the United States against 
ASCAP. 

A Under this situation, one, I take it that I would 
have to рау a fee set up by ASCAP for a program wi.ether 
there was two bars of ASCAP music in that program or wheth 
there were twelve songs and ASCAP could get whatever that 
was, right? I would have to pay for that program, no 
matter how much of the music маз ASCAP's. 

THE COURT: I understand under the decree that 
would negotiate with ASCAP for a fee and if you didn't 
reach agreement, Judge Ryan would set it. 

That gives them power up to а point. 

Am I correct that that would be the terms of 
reaching the fee? 

MR. TOPKIS: That is quite correct, your Honor. 


A (Continuing) Well, that is the first thing I 


want to say. 


SOUTHERN DISTRICT COURT REPORTE 15 
UNITED STATES COURT HOUSE 
FOLEY SOUARE, N.Y., NY. 10007 TELEPHONE: O TLANC 7-580 


Sipes-cross 255 

The second is that almost al’ ^rograms, as 
have discussed, contain music in them of om degree or 
another and what would be happening here is that I would 
literally be paying a fee to ASCAP for every one of these 
programs, no matter how much music was involved in that 
program, so what I am basically ending up with is a 
blanket license at a fee I don't know anything about. 
It hasn't been set in here. 

Q No. It is subject to negotiation. And your 
forte is negotiation, isn't that right? 

^ Well, so far with ASCAP and BMI, it doesn't 
seem to have been, doesn't seem to have happened. I am 
fallible. 

Q Well, you say you are fallible. Someone is 
fallible, as I understand the term, who tries and fails, 
right? 

THE COURT: Well, let's save that for a brief. 

Q Well, let me as} you this question, if (І may, 


Mr. Sipes. 


Did you ever try with ASCAP? 
PER- 


А To get this program license? 


To get anything? You, personally, Donald 


I had а meeting, as I told you, víth Mr. 
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Finkelstein. ‘chat meeting led me to believe that I could 


not get out from under that blanket licensa eschlating 


sys t. m. А 

Q Did you in that meeting ask to be let out from 
under that blanket license escalating system? 

A As far as I can recollect, no, I did not. 

Q That is what I thought. 

Would you regard that as fairly representative 
of the good faith negotiating technique you have been 
talking about in this court, which you wovld propose to 
engage in in order to set per use license rates under ei 
of your reliefs that you seek here? 

A Mr. Topkis, in that situation, my feeling was tha 
it was futile for me to attempt that. 

Q You testified thís morning about how you could 
control sudden interpolations of music into programs 
which you broadcast live. 

Do you remember that testimony? 

A Yes, sir. I think. 

Q Now, there is, is there not, frequent instances 
of unscheduled band music at football games; isn't that 
right? 

A Well, again, I don't know what the word "frequent 


means, Mr. Topkis. ТЄ happens. 


SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT HOUSE 
FOLEY SQUARE, N.Y., NY. 10007 TELEPHOwWE: CORT! дир 7E) 


Sipes-cross 
Well, how about "many"? 
THE COURT: How about what? 
MR. TOPKIS: "Many," m-a-n-y. 
A Perhaps in the context of foc 411 games, that 
could be true. I don't, I couldn't quantify it any 
better than that. 
Q Is this statement true -- that at football games 


band directors generally give the CBS music clearance 


performed and an appreciable number of which have been 


written by those directors and many of then, the songs, 


| 
section about one week's advance notice of the songs to be 


not the directors, are performed without notice? 

A I think that could be true; that could be. 

Q And bands performing in parades ordinarily supply 
CBS with lists approximately a week in advance of the 
songs most likely to be played as the band passes the CTN 
mobile unit, isn't that true? 

A Yes, sir. 

Q But as often as not, the bands perform unlisted 
music at that time, isn't that rigut? 

A Yes, sir. 

Q And new bands are added to the parade without 
notice, isn't that right? 


А That happens. 
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Q And loud speakers on floats reach the CBS 


sound equipment, isn't that riynt? 

А True. 

Q And don't regularly scheduled news broadcasts 
and live news events sometimes contain music? 

A Y»s. 

Q А band may be playing while the presiden* 
reviews troops? 

А Yes. 

Q An interview may take place at an airport at whic 

‘sic is being played in the "ackground? 
A Yes. 


Q And protest marchers may even sing freedom 


А Мау even, yes. 

Q I understand iun b those freedom songs 
are in the BMI pool. 

A No comment. 

Q Oh, please. That's your language, isn't it? 

А Yes, I seem to recall that. 


Q All I am doing is speaking up for equal treatment 


of ASCAP. We are happy to claim a number of freedom 


80, too, with political conventions, Mr. Sipes, 
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isn't it a fact that very frequently there are songs 
nobo^y ever expected that turn up? 
n Yes, sir. 

THE COURT: Even nominations not expected. 

Is there any way of either the witness or counsel 
by stipulation giving me some feel of the scope of this 
problem that we are talking about? I assume that at least 


I could get this much agreement -- that if it was minimal, | 


it would be regarded in one way, and 1? ít was significant, 
it would be regarded in another way. 


I have no way of judging at all whethar we are 


to be interesting to discuss. 


| 
talking about a serious problem or one that just happens | 


MR. HRUBKA: Well, I think, Judge, we are talking 


about a problem which is covered by the fair use -- 
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THE COURT: I understand that, but assuming it 


isn't, Mr. Topkis, Mr. Hruska said that he, of course, 


takes the position that this music is covered by the fair 


dec tein 
use document and I understand that but he doesn't pretend 


that it needs to be decided by the Supreme Court, and I 
don't vant to interrupt the proceedíngs but I would like 
to have in mind whether there is any way of getting at the 
scope of what you are now talking about. 

MR. TOPKIS: Perhaps we сап talk among our- 
selves and see i. we can arrive at something then. 

As a matter of fact, I will ask Mr. Sipes right 

J 

Q Can you say with some sureness, Mr. Sipes, and 
I emphasize the "with some sureness," how frequertly such 
instances may occur? 

A I think unter the light of these circumst.:ces, 
wa ought to take a crack at trying to get зе, ав I said, 
a real feel. 

THE COURT: І take it you mean tiat ‘om inquiry 
be made as to how often it actually has occurred? 

THE WITNESS: Yes. We will try to dig that atuff 
out, if we can. 

Q Mr. Sipes, as I understand the CBS per use 
proposal here,with the exception of ASCAP mambers who 
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withdraw their compositions from licensing under the per 


3 | use license, BS wants to have the right to use any 


whatever is lest in the designated reservoir. 


^| musicremaining in the designated ASCAP repertoire under 

the per use license, right? 
" A Тһе people who have DE. their particular | 
? compositions or whatever, the right to use would extend to | 
| 


Q Yes. 


A 


Yes. 


— 
— 


Q Now, one thing that puzzles me is this: 


Do I understand correctly that you propose no 


compensation at all for the man whose music remains in the 


repertoire subject to license which you don't use? 


A Well, I must say that we с1а not contemplate 


THE COURT: Мау I be advised whe:-her in present 


circumstances a composer whose music is not used during a 


given year would receive any payments under the present 


ASCAP plan, on the one hand, and BMI plan on the other? 


MR. TOPKIS: 80 far as a composer is concerned, 


your Honor, if he \has — 


THE COURT: Т shouldn't have just said composer. 


I guess I should say Composer or lyricist or wnatever it 
may be, scmebody whose work is not usad. 


á ——————————— 
а 
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MR. TOPKIS: So far as ASCAP is concerned, 
an ASCAP publisher is paid on a straight current performance 
basis. If his work is not performed during the particular 
period, he receives no distribution during that period. 


An ASCAP writer, lyricist, composer, has the 


option, with certain not here relevant conditions, to 


decide. for himself whether he will be compensated on a 
straight current performance basis or on what is called 
the four fund basis. 

The bulk, I am advised, although I don't have 
the figure at my fingertips, of ASCAP composers, authors 
and lyricists, elect the fouc fund system. 

Under the four fund system, current performances 
are only one of four factors taken into account aad,so, 
it is entirely conceivable that a writer member who elected 
the four fund system and received no performance credits 
during а particular period would, nonetheless, — а 
distribution. = 


THE COURT: Is that your understanding, Mr. 


MR. HRUSKA: Yes. The addition I would 
make to it, it's my understanding that one of thé factors 
in the four fund distribution is longeivity of ASCAP member- 
ship, so that would be based to some extent on how long the 
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writer was a member of ASCAP. 

THE COURT: I am not asking what the factors 
are. I only want to know if, under the present arran gə- 
ments, it now boils down to the fact that the composer, 
writer or lyricist can be paid something during the year, 
even though his music or vriting is not performed, and I 
gather the answer is yes. 

MR. HRUSKA: Yes. 


THE COURT: Ie the same true in BMI, Miss 


MISS KEARSE: It is conceivabls that a writer 
or publisher could be paid, despite the fact that there 
were no performances of his work during ths year, but it is 
extremely unlikely. 

MR. HRUSKA: Your Honor, it's my . 
that BMI writers, many of them, receive quarantees and 
advances and certainly in the case cf guarantees, wouid 
bw paid, irrespective of the performance and would receive 
the advances, &lthough that would be subject to reductions. 

MISS KEARSE: That's correct. There are 


atfvances and guarantees and Mp hag gri it happens that 


gss © t Ru par ymca t 


— a Ц 


THE COURT: Thank you. 


10 
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BY MR. TOPKIS: 

Q Mr. Sipes, Exhibit 540, I think you testified, 
is a list which may be described in part, at least, as 
the CBS night time and daytime color schedules for 72— 73, 
and I think that 18 all it is, really. I think that 
describes it in toto. 

What I would like to do is, if I may approach 
the witness, your Henor, and perhaps you heve another copy, 
Mr. Hruska, that I could give the witness -- 

MR. HRUSKA: Surely. 

Q Let's start on what is, on my ccpy, the top 
page, the night time schedule notice, color, 1972-73. 

THE COURT: Which exhibit? 

MR. TOPKIS: 540, your Honor. All I want to do 
is 3 which programs were broadcast live, і? any, and 
which were produced by CBS,if any. 

MR. HRUSKA: Т believe that this is not in 


evidence. 


MR. TOPKIS: It is not in evidence yet? 


MR. KRUSKA: That's the one that BMI objected 


THE COURT: Even if it's not in evidence, it 
seems to me you can ask him and he can use it as a guide 
to refresh his recollection. 
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Using 540, then, as a quide -- 

A When you say live, we are going back to talking 
about what we were talking about this morning, that 
it's absolutely live, not what we call lives on tape, 
right? | 

Q Well, tell me, if you will, please, sir, what 
is live on tape? 

СА Live on tape, as a general illustration, would 

be as we discussed -- for instance, the Carson show. 


There is а delay. you know, it's done in the afternoon 


that 
or the evening and then shown later hat evening, but on 


tape. It's just the jargon of the trade and it's called 
& live on tape shov. 
THE COURT: It's because of its immediacy, 
the short period of time between the tape and the showing. 
THE WITNEBS: Right, but you could still edit it 
or do things to it. 


Q How about news programs? Are they live or live 


Which of the programs? 
Let us go through them, if we may. 
Lets take the Sunday program, 6 to 7 p.m. was 
а program called Sixty Minutes. 
A It says pretaped, so you know it was taped. 
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No network, so this means that we hai nothing to do vith 


3 that time period. 


Е Q All right. 

5 A Anna and the King is a half-hour film show made 
6 by Twentieth Century Fox and it failed. 

d Q MASH? 

8 A MASH is a half-hour film »rogran, Twentieth 

9 Cantury Fox, no further comments. 

0 This is a successful show. 


1 Sandy Duncan show, film program, Para- 


S 


0 The Dick Van Dyke Show. 


A Cavé Creek Enterprises, film program. 


— 
о 
—————————————— SS 


2 15 Q Mannix. 
A Mannix is а film program, owner Paramount. 

" Q Sunday News with Dan Rathar. 
18 | A It's live. It says it's there. 
19 Q And it means it, rather than live on tape? 
20 A Right. 
21 Q The next? 
2 A Walter Cronkite. That's a live feed, live 
^ program. 
24 Now, of course, it's going to show later in 
25 


another part of the country, you understand. 
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Q But when it originated -- 
A Tt is originated live in New York but when it is 
seen in California, that is a tape of that show. 
Q Gunsmoke. 
A CTN-owned show, film. 
Q Here's Lucy? 


A Film shov, half-hour, belorging to Lucy Ball's 


Q Doris Day show. 

A Film program, Doris Day's company. 

Q New Bill Cosby? 

A Bill Cosby's company, taps. Real tape. 

Q CBS late movie is, I suppose, a movie? 

A Old films, right. 

You are going to the next, Tuesday? 

Q Right. Let me ask you one other question 
about the late movies. 
9 These are movies originally made for theatrical 


Ld Lnd 


20 exhibition, which you have acquired from the film companies? 


- 


21 A In the main, yes, sir. 95 per cent. 

22 Maude, taped program owned by Norman Lear's 
2 company, Tandem Productions. 

A Q Hawaii Pive-0? 

25 


А Hawaii Five-O is а cost-plus arrangement between 


SOUTHERN DISTRICT COURT RE PORTERS 
UNITED STATES COURT HOUSE 
FOLEY SQUARE, N., МҮ. 0007 TELEPHC WE: CORT.AND 7-580 


jbp9 


Q 


A 


CBS and Laonard Freeman Productions. 


Sipes-c-oss 


Who is Leonard Freeman? 


Leonard Freeman is a producer who has his own 


producing company and this is an old arrangement going way 


back, known in the jergon of the trace as a cost-plus 


arrangement between the two of us. It's filmed on 


location in Hawaii. 


Q 


A 


Q 


A 


by CBS. 


CBS Tuesday Night Movies. 


They are movies made for television,made on film. 


By? 

Various producers. 

Not CBS? 

Might be one or two or three that are produced 


The zest are produced by other companies, whether 


majors or independent packages. 


Q 


When you say one, two or three, you mean in the 


course of a whole season? 


A 


Q 


Correct. 
And the late movie we discussed. 
Bow about Carol Burnett? 
That's a tape program, Carol Burnett's company. 
Medical Center? | 
Film program, M-G-M. 
Cannon? 
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A Cannon, filmed, independent producer, Quinn- 
Martin, independent packager. 
Q What was the name again, please? 


Quinn-Martin. 


Q Over to Thursday, The Waltons? 
A 


The Waltons is a film program, independent 
packager, Lorimar Productions. 

Q Lorimar sounds like a name made up out of some- 
body's names. 

A Of course. 

Q Who? 

A Lee Rich and some other people involved as 
partners, and I guess they used names of children or -- 
typical production. Melded names. 

Q Thursday Night Movies, I suppose, are like 
Taesday Night Movies? * 

^ No. Those would be feature films bought for 
television licensing. Theatrical films. 

Made originally for theatrical exhibition? 
Right. 
Coming over to Priday, Sonny and Cher. 
Tape program, independent company, Sonny and 
Cher's company, the name of which I can't remember. 
Q Priday Night Movies? 
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A Also the movies made originally for theatrical 
showing and now appearing on television. 


Q CBS had nothing to do with the original product- 


ion? 
A That's right. 
e Saturday night. | 
A Well, again, you can read it of? there. The | 
live show is the news. Тһе same kind г” feed situation. | 
All In The Family is a tape program, Norman | 
Lear, aguin, Tandem Productions. Bridget Loves Bernie, | 
Screen Gems, half-hour film program owned by Screen Gens, | 
which is a subsidiary to Columbia Pictures. 3 
Q Mary Tyler Moore? | 
А Owned by Mary Tyler Moore Company and it's a | 
half-hour film program. | 
Q Bob Newhart Show? 
A Another half-hour film program a. that is also 
owned by the Mary Tyler Moore Company. 


M Q Mission Impossible? - 


A That's a film program owned by Paramount. 
Q That takes us through the week and we can qo 
over to the daytime schedule, about three pages ahead. 
Can you take us through the daytime with 
| 


Similar speed and we will be done. 
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2 А The daytime schedule. II Т can make one ccmment | 


aov, sometimes in daytime, I fade out. I don't, you know, 
I will make that comment -- sometimes г can't remember 
the exact name, who owns the show. 

Q Sometimes people who watch them fade out, too? 

A All right. Accepted. 

Q Starting with Sunday, then. 

А Well, Sunrise Semester is, I think, and I am 
not upthat early, that's a film or a taped show. It's not 


live. I think. I think it's taped. 
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Q Who produces it? 

А. I don't know. 

0 Archie's Рип House? 

B Archie's Pun House is cartoons baught from 
various companies, various film companies. 

Q In The News? 

A In Tbe News is a film program. It is on for about 
four or five minutes. 

THE COURT: Let me ask a question, if I may. I 
have no objection to you getting into this evidence for 
whatever reason it is going to be relevant, but since the 
schedule presumably sooner or later is going to be put in 


evidence, do you really have to go tnrough each item here? 


| 
| 
| 


The document itself seems to indicate what he is telling us. 


MR. TOPKIS: All I want to know really is the 
producer, and sometimes I can't tell whether it is a live 
or a film show. That's all I asked him originally to state. 
That is all I want. 

THE COURT: Well, where not indicate 


as to whether live or film, will you teli us, and just tell 
us then the producers? 


MR. TOPKIS: And if CBS produces any of them, 
I will be content with that. 
THE COURT: That is all you are concerned with? 
MR. TOPKIS: Ríght. 
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THE COURT: All right. 

MR. HRUSKA: Your Honor, may I suggest that Mr. 
Topkis ask a specific question about the . 
confused about rather than put the witness to the job of 
reading down each one of these? 

THE COURT: I understand what he wanted to ask 
was wnich of these programs is produced by CBS and, 
where not indicated, and most of it is indicated, 111 you 
please tell us whether it is live or film. I don't see 
any way to avoid going through the list to бо that, but 
that is a relatively simple question. 

THE WITNESS: I take that when it Says on this 
form that it is live or pretaped or film, we have no problem 

| with that, Mr. Topkis. Right? 
Q Right. 


All right. I must say up front I have a problem with 


the soap operas during the afternoon -- during Monday chrough | 


Friday. I know that we produce a couple of them. 
can't for the life of me at the moment remember which ones 
we produce and which ones are Produced by others. 

MR. TOPKIS: To shorten it, there is no need to 
take Mr. Sipes' time if they can supply us with an identifi- 
cation, fine. 

THE COURT: Mr. Hruska, will you gae to it that 


have that? 
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MR. HRUSKA: Yes. 


MR, TOPKIS: Great. I will go on to something 


Q Mr. Sipes, right now CBS has three hour-length 
variety shows on the air each week, you testified yesterday. 
How many are scheduled for next season? 

A Two. 


Q In April of 1969, Mr. Sipes, CBS and ASCAP sub- 


mitted to Judge Ryan the terms of a blanken: license arrange- 
Te levisieil 
ment relating to the CBS TElevision Network running through 


December 31, 1969. Do you remember that? 
А I remember it, yes, sir, generally. 
Q Right. That was in April of 1969. 
A I don't remember exactly when. 
Q But you remember it happening. 
Yes. I remember that something like that tock place. 
Q You had a point of view ag to tha wisdom of that 
license arrangements; is that right? I аш not asking you 
what it was. I am just asking you whether you had a 
point of view. 
A A point of view is to the wisdom of that deal? 
Q Yes. 
A Yes, I hai a point of view. 


THE COURT: I was distracted here for a moment 
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Did you mention what the deal was or does he know? 
MR. TOPKIS: He knows, your Honor. It is of 


record. I don't think -- 


THE COURT: But it hasn't been stated for this 


record yet. 
MR. TOPKIS: No, bvt is is the deal that wound 
up with CBS paying ASCAP for the year 1969 $5,680,000. 
Q Right, Mr. Sipes? 
A That is correct. 
Q Mr. Sipes, does the expression “cover your ass" 
convey anything to you? 
A Say that again. 
Q "Cove; your ass." 
A “Cover your ass?" 
MR. HRUSKA: I object, your Honor. 
THE WITNESS: I don't understand that. 
THE COURT: I assume that Mr. Topkis has a 
serious reason for asking it. 
MR. TOPKIS: I do indeed. 
THE COURT: Believe me, this ane 
things much more -- 
THE WITNESS: I don't know what that means. 


Q Did you ever write a memorandum stating your 


position with reference to the CBS-ASCAP deal which was 
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submitted to Judge Ryan in 1969 in which you sought to 


"cover your ass"? 


A First of all, I object to that very much. Not 


that I recall, no, I don't. And I don't even know -- I 
really don't know what that тала. 
Q Did you ever tell anyone ín words or substance 


THE COURT: You don't need to keep repeating the 


MR. TOPKIS: Right. 
Q -- that you had written such a memo? 
A I don't recall that. 
Q Mr. Sipes, is CBS using any significant number, 
or any, programs which are made abroad? 
A Significant number? 
Q Yes, any programs. 
THE COURT: Then Mr. Topkis changed it to "any." 
Any programs? 
А, Any programs that are made abroad? 
Q Right. 
А. Occasionally that has happened. 
Q You recently broadcast the British-made Don 
Quixote? 
A That was made by an American company overseas. 
Right. 
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tret 
T—heet-wag made, I think, by Universal. 
Q Ном about The Selfish Giant? 
A Las, we broadcast The Selfish Giant. I think 
that was made in Canada. 
Q You said yesterday, Mr. Sipes, that there were 
some 3600 programs broadcast by CBS last year. 
A I said on an average. There were about 3600. 
Q All right, and to reach that total, you were count 
ing each Gunsmoke episode as a separate program, right? 
A Tes. 
Q And the same is true of all other series? 


Yes. 


Q Do you have any idea, if you didn't count separate 


episodes or programs of a continuing series as separate 


programs, what your total would be? 

A You mean, in other words, just by series alone? 

Q If you counted all the Gunsmokes as one and all 
the Sonny And Chers as one, and all the whatever else as 
one. 

A No, but I could work that out for you later. 

Q All right, fine. Perhaps you will supply it to 
me. No rush. 

THE COURT: We are talking about the network? 


THE WITNESS: Just the network. 
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Q Your counsel has stated, and I think 1а your hear 
that CBS proposes here that the court order the issuance, 
to wit, of a per-use license, one of the features 
of which would be a right in ASCAP membere to withdraw 
some or all of any particular member's compositions, right? 
You have heard of that? 


The right of withdrawal? 


Yes, I did hear it. 


X 
Q Yes. 
A 
Q 


I believe that I heard you say yesterday that 
you would think it necessary to exempt from that right of 
withdrawal snontaneous performances. 

A Yes, I think I did say that, yes sir. 

& You believe that necessary in the interest of 
preserving accessibility to spontaneous music, right? 
A Accessibility to spontaneous music? Spontaneous 
music has happened, it is already done with no chance -- 
positing spontaneous because there was no chance to set 
it up front or to stop it up front. So I don't know what 
you mean by "accessibility." 

Q You ‘ant to have music available to you in case 
of accident, right? 

A No, I want to try to find a method to solve that 


problem under the per-use system of spontaneous music 
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happening, for instamce, on a news show when a band strikes 
up when the President is reviewing troops. 

Q So that an ASCAP member would not, in this sys- 
tem as you see it, have a total right of withdrawal; he 
would have a right of ».ithdrawal only to the extent of 
scheduled performances and not as to spontaneous performances 
A He would not have the right of withdrawal regarding 
spontaneous use, yes, I did say that, but I thought that 
we could solve that problem. 

Q Would that extend, as you contemplate it, even to 
the time after a member entirely withdraws from ASCAP? 

A You mean a member leaves ASCAP? 

Q Yes. 

A Previously to that time a song of his was 
spontaneously played on a news program or whatever? Is that 
what you are saying? 

Q Мо, subsequent to his withdrawal from ASCAP. 

A The man leaves ASCAP and he is not a member of 
either of the performing rights societies? 

Q Right. 

А And a song of his із Spoataneously played? 

Right. 
I would have to think about that too. 
THE COURT: Doesn't the copyright law give you 
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$250 а shot or something like that? 

MR. TOPKIS: Yes, but whether that would 
constitute, your Honor, each of the 200 Stations during a 
CBS network broadcast is another matter. 

MR. HRUSKA: That is a nice question. 


THE COURT: I don't know what need there is to 


go into detail at this moment, but I just wanted to be sure 


I understood what you are talking about. 

MR. HRUSKA: This is all under the assumption 
tuat this fair-use doctrine fails. 

THE COURT: Correct. 


hac 
Q I think you said yesterday that if CBS 59 per- 


uselicenses from ASCAP and BMI,and a packager or producer 
Of a program had made his first tentative selection of 
music, that you would then have computers set up with all 
relevant information on compositions fed into those com- 
puters as to the availability of the music,the types of 
uses available, who could deal directly for the rights of 
the song that had been withdrawn from the ASCAP repertory, 
what the rates were that were asked if the second page of 
that questionna!re had been filled out and зо on. Right? 
A Yes. 

Q And all of this information would appear -- in your 


construct of this world, all of it would аррегг on a 
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screen in the producer's office, and he just punches 
the question to a key of some kind; right? 

A Or in the music clearance department of CTN. 

Q Right. The way I can, in a sophisticated 
broker's office,punch a question or a quote into a machine 
and I will know what AT&T's last trade was? 

A I would take it so. But again, I would say that 
I do not hold myself out to be a computer axpert, and I 
am not. 

THE COURT: Will there be evidence from technici- 
ans as to this point? 
MR. HRUSKA: Yes, your Honor, exactly. 

Q So you don't know what it would cost, Mr. Sipes? 

A I don't think it will cost much, but, no, I 
don't know what it would cost. 

MR.TOPKIS: I have very little left, your 
Honor. Would it be appropriate to take a break for a 
couple of minutes? I think I could accellerate my 
cross examination. 


THE COURT: All right. We will take a ten-minute 
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BY MR. TOPKIS: 


A Mr. Sipes, we've seen befcre that: under the 


relief which CBS seeks here in either event, if the 
parties can't agree on a per use fee, then the Court 
would set the fees. My question to you is this: 
Based on your experience, what factors would you axpect 
or suggest that the Court consider in setting such fees? 

A In the event that we have not been able to reach 
agreement among ourselves? 

Q Exactly. 

A Well, I think one of the factors that the Court 
could consider is perhaps the payout system of ASCAP and 
BMI itself. 


Q You mean the factors that are there considered? 


A I mean the system on which ASCAP and BMI pa; 


Q What do you mean by "the system"? 


A Weli, are you saying to me tho factors that 


i 


ASCAP or BMI take into account when they are paying out? 
Q That's right. 


THE COURT: No, no. 


T С 
I 
— 


THE WITNESS: I'm sorry. 


==>. 


THE COURT: Let's start again. We have many 


* È 


times said in the record, even though we've only been going 
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two days, that there is a possibility that if your proposal 
was approved and you negotiated with scmebody for а per 
use license you might not reach agreement and the Court 
would have to set the fee. 

Mr. Topkis is asking you what factors you would 
suggest that a judge take into consideration ín setting 
such a fee, and I understood you to say that among the 
things you think he should take into considaration would 
be the factors that are now taken taken into consideration 
or form the basis for the distributions by ASCAP and BMI, 
is that correct? 

THE WITNESS: Yes, sir. 

THE COURT: А11 right. 

BY MR. TOPKIS: 

Q I know what ASCAP's are. Do you know what 
BMI's are? 

A No, I don't know what they are. I know that 
there is a payout system, but I don't know. 

Q Would you suggest any other criteria or factors? 

A Not right offhand, Mr. Topkis. 


THE COURT: I want to ask the parties what thev 


think of the idea of going upstairs and asking Judge Ryan 


what he thinks he would do. 
MR. TOPKIS: I would be delighted. It is 
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always a pleasure to see Judge Ryan. 

MR. HRUSKA: Would you like me to comment on that 
your Honor? 


(Pause. ) 


——— — a .. 5. 


Q I think you said in your testimony about the 
per program license this morning that there were two 
essential reasons why it wouldn't work, and one of them was 
that there would be a problem as to a variety show, where 
— ИИНЕНИН composi- 


tions, that *he producer might sign up four of the five 


ASCAP compositions and then be ín a very difficult, dis- 
advantageous bargaining position, bargaining for that 
fifth ASCAP composition. 

Do I fairly summarize what you have in mind? 

Well, I think I went a step further than that, 
even. I said if he could not get that fifth, he would 
have to pay -- under the situation we talked about thie 
morning, besides the four payments he had made for the four 


compositions he would have to make that payment to ASCAP 


[2s 
required under that' program license. 


Q Right. 


THE COURT: We are talking about where the 
network would attempt to by-pass, right? 


MR. TOPKIS: No. We aro talking about per 
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program license, your Honor. 

THE COURT: I understand that. But you are 
not simply talking about a network taking а per program 
license. 

MR. HRUSKA: The facts that are being questioned 
about relate to a proposal in which the network would take 
а per program license but would then attempt to secure a 
by-pass with regard to some elements. 

MR. TOPKIS: Right. 

THE COURT: That is what I meant, too. I meant 
it wasn't just a per program license without an attempt to 
by-pass. 

BY MR. TOPKIS: 
Q That is one of the disadvantages of following 
of per program license combined with attempts to 
Check? 

Yea. 

And the other disadvantage that you fbcused on 
was that you would, if you couldr't get the fifth wmposition 


from the member, be paying twice; you would be paying the 


first four people whom you had sígned up and you would also 


have to pay the per program rate. 
A 1 .ht. 


Q Those are your two basis objections № the 
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course that we've just been discussing. 


Sipes-cross 


Well, as I remember, those were the cwo basic 


factors I was talking about, I think, in that situation. 


Q 


Okay. Now, in the situation where you are 


tc 
setting out the dea) directly with five people, five 


publishers, five composers, five copyright proprietors, 


it would be terrible bargaining practice, would it not, 


based on your experience as a negotiator, to tell any of the | 


five that you were de«ling with the other four? 


A 


one, call up the other four and tell them I'm negotiating 


Well, you say would I, if I were negotiating with 


with the first? 


Q 


Tf you had signed up four, would you go to the fifth and 
say, "Mr. Five, I have signed up four of the songs that 7 


need for my program. 


Well, I'll put it even more extremely to you. 


You are the last one tbat I need. 


Please suggest a fair price." 


d A 


Q 


that being subtle. 


subtly approaching the point you are trying to make, and 


I don't think I would do that, Mr. Topkfs. 
I don't, either. 


THE COURT: 


I don't see why we don't ask « direct question. 


FOLEY SQUARE, N.Y., МҮ. КУДУ 


Would you run into the same difficulties in 
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multiple negotiations wit: songwriters on ihe per use 
basis that you did on the attemptod by-pass: of per 
program? 

THE WITNESS: I'm sorry. Say ii: again. 


I'm sorry, your Honor. You ar saying -- 


THE COURT: You indicated this rorning that in an 


attempted by-pass on а per program basis you vers sub- 
jecting yourself to leverage of one of the iater composers 
because he knew that if he was the last fellow you needed 
he had more power than otherwise. 

THE WITNESS: Right. 

THE COURT: Wouldn't you run into that same 
problem on а direct licensing arrangement? 

THE WITNESS: Not а per use. That's why I 
didn't understand. 

THE COURT: If there were a per use system but 
you were attempting to deal directly with the composers, 


wouldn't yeu run into the same problem? 
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A You could possibly, your Honor. But there you 
would have the reservoir. You could pick music out - 
the reservoir. If you were directly licensing with a wn, 
of course one of those people wouid have the right to get 
the best deal possible with you. If not, they could have 
pulled previously, .so they could be out of it. They 
could negotiate with you or they could be in the reservoir. 

But, yes, that could be a problem, but I don't 
see it as the same problem here. 

Q It would be the same problem in 4 per program 
situation as in a per program situa ion where you were 
trying to bypass, that is, in a per use situation as in 
a direct licensing situation without any ASCAP license, 
isn't that right? 

A No. I don’t understand that because under the 
per program situation I go for -- I get four of then, or 
I get three of them. I'm always fighting the gu , because 
if I don't get all the music I'm using on there, I'm going 
to have to pay that fee to ASCAP, that additional fee to 


ASCAP. 


Under the per use system, I'm paying for each 


he 
use of Т. and if I don't clear a guy, I'm going 


to go for another guy. 


Q Ríght. 
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Right. 

Q And under this situation where you can clear four 
and you can't clear the fifth, you are not going to put 
your hands over your eyes and cry; you are going to sub- 
stitute somebody else for the fifth, aren't you? 

A If the guy -- I take it a packager who cannot 
wake а Geal with that fifth guy will try to abandon him, 
if he can. Right. 

Q Right. 

A If he can. 

THE COURT: Does it come down to this: that 
what you are saying is that under the present setup, if 
you wanted to bypass but you only got four out of five 


songs and you had to go to ASCAP for the Fifth, you would 


have to pay them а full per program fee? 


THE WITNESS: That's correct. 
THE COURT: Whereas under the per use system 
you would only have to pay for that fifth song a use fee? 
WITNESS: Yes, sir. 
TOPKIS: May I confer with my colleagues? 
(Pause) 
In either event, of course, you retain the right 
to substitute another song. 


A But if I don't get one, I'm alwavs hung with that 
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full payment to ASCAP, always, even though I've invested 
those four fees to those four other compositions of ASCAP. 
Q And have you ever heard -- 


A And also, if BMI is in the picture for another 


five songs in that situation, you car double the problen. 


Q Take your problem with BMI up with Miss Kearse. 

A Okay. Well, those problems were my problems, 
whether it is BMI or ASCAP. 

Q Yes. 

A And together. 

Q That is another lawsuit. What I am driving at 
is this: In any situation you always have the option of 
using another song, don't you? 

A If you can get it, yes. 

Q If you can get it. And, as a matter of fact, 
this same problem exists, does it not, today in the license 
ing of synchronization rights? That is to say, if you 
are the producer of a variety show and you tentatively 
select five ASCAP songs, five songs, ASCAP, BMI, whatever, 
and you want to put them on your program, and you can only 
get the synchronization rights to four of them, what you 
have to do is substitute a fifth song. 

A It shows how the synchronization rights business 
has developed. Sure, in that situation, in that market- 
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place, through Harry Fox Agency you can negotiate for those 
synch. rights rather quickly, you can make them happen. 
Every now and then, if you get one where it is too much 
money, you won't go for that song. 

Q You would go to another. 

А That's right. In fact, there are some that they 
know about that are so expensive. There is always that 
happy birthday story, where people don't even go near it 
because the synchronization rights are so high. 

Q Right. 

And would you tell me, please, why you couldn't 
solve your problems with direct licensing of performance 
rights in the same fashion that you solved your problems 
as to the direct licensing of synchronization rights, 
namely by going to somebody else? 

A Synch. rights are not within the purview of ASCAP 
or BMI. It is an arrangement made through the Harry Pox 
Agency. 

Q I'm talking now about dir Jt licensing. Suppose 
you don't have an ASCAP license, you don't have a BMi 


license. 


A Right. I'm sorry. Give me the que-tion. 


Q Okay. You don't have an ASCAP license. You 


don't have a BMI license. You are the producer of а 
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variety show und you want to get the ríghts to Loth 
synchronize and perform five compositions. 

A х A 

Q You can get the compesitions, I gather, synchron- 
ization rights to the composition, and yet you are worried 
about getting the performance rights as to the fifth 
composition, 

A No, I'n worried about getting the performance 
rights to all the compositions. You are walking about a 
direct licensing arrangement, where I've dropped my blanket 
license with ASCAP and BMI, right? 

Q Yes. 

A I'm worried about getting every one of those 
performance rights, Mr. Topkis. 

Q I see. As a matter of fact, Mr. Sipes, if you 
were negotiating for performing rights in this situation 
that Judge Lasker and I jointly posed to you before, where 
you've got a per program license from ASCAP and you are 
doing your best by direct licensing to bypass the per 
program license, in that situation you've got five compo- 
sitions that you want to perform and your skilled negotiator 


Donald Sipes doesn't close with any of the five until 


you've gotten quotes from all five, do you? 


A So I'm leaving myself open to pay the total amount 
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to ASCAP because I haven't been able to clear all five? 
You mean I am going to juggle with all those five deals 
while I'm putting а show together, trying to get a show 
together? I don't think that is possible, Mr. Topkis. 

Q Really? 

A You've got to make deals. You've got to make 
deals. 

Q That's perhaps my respect for Mr. Sipes' negotiat- 
ing powers -- 

A Perhaps you do not understand the television 
business. 

Q But in any event, in dealing with five people, 
you wouldn't close with any of the five until you had 
quotes from all five, isn't that right, as a matter of 
plain, ordinary horse trading? 

A I don't know how long that is going to take me, 
Mr. Topkis. 

с How about -- 


A Really what you are saying is I'm forced to take 


the ASCAP per program fee and get done with it. That's 


15 
what I said this morning: that + got to pay my $2 and 


get moving. I've got shows to produce. 
THE COURT: I'm not interested in what you think 


". Topkis is saying, because whatever he does say doesn't 
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constitute evidence here. It is what you say that consti- 
tutes evidence. 

THE WITNESS: A11 right. 

THE COURT: I assume, to put ít a little less 
flamboyantly, that your testimony adds up to the fact that 
if you could keep all five people waiting until you knew, 
that would be ideal, but that you don't think that the idea 
is а realistic possibility. Is that right? 

THE WITNESS: Yes, sir. 

Q Mr. Sipes, going back for a minute to the question 


of the possible spontaneous performance of music іп a 


situation where even though a member withdrew his rights 


from а per use license he still had to leave within the 
scope of the license the license for spontaneous perform- 
ances, would you envisage that requirement as applying to 
the foreign performing rights societies which respectively 
deal through BMI and ASCAP so that they too would have to 
make their repertories subject to this spontaneous licens- 
ing requirement? 

А Here in the United States, you are talking about? 

Q Yes. 

A Well, again I would think so. But perhaps,if you 
want me to, I can giv2 some more thought to that. I would 


think so also in that situation. 
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Q Okay. I think, Mr. Sipes, that I heard you say 
this morning, perhaps it was yesterday afternoon, that you 
assume that there were a few other agencies than the Harry 
Fox Agency that broker synchronisation rights. Is that 
your understanding? 

A X don't remember when I said it. I don't remembe 
if I meant that there were people like Bernie Brody. people 
like that that work for packagers and clear synch. rights. 
Whether they do it through the Fox Agency or whatever, I 
don't know. 

Q You just don't know whether there is anybody or 
any agency other than the Pox Agency that clears synch. 
rights. 

A I am not sure. 

Q Okay. Fine. Now going back one last tíme to 
that conversation you had with Mr. Finkelstein, I think 
you testified at your deposition that you were horrified 
at the $6 million figure that he proposed, is that right? 

A I think I used that term, yes. 

Q What would have been your reaction to a proposal 
of $3 million? 

A For a blanket license? 

О Yes. 


A Well, it is very hard for me to bring myself back 
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to that moment in time and decide what I would have felt 
then, Mr. Topkis. 

Q Well, would you speculate a littie for те? 

А Speculate аз to how I would have felt at the time 
that I had that meeting? 

Q Right. 

A Т would have felt better than the $6 million. 

THE COURT: Some light wouldn't be cast on the 
case even if they had been offered something for $200,000. 

MR. TOPKIS: Only this: that there had been 
extensive testimony at the depositions that so far as 
CBS is concerned this is a matter of principle and not of 
money. Like Winston Churchill testing the lady, I want 
to find out. 

MR. HRUSKA: Your Honor, I object. 

THE COURT: I found it rather interesting to 
read that, but even when I read it I didn't understand 
what difference it makes about the motivation of the 
parties here. 

MR. HRUSKA: That's true. 

THE COURT: At least it will have to be pointed 
out to me. I am being asked to determine whether there 
is -- whether the present arrangement is (a) legal and, 


as part of that, whether a new arrangement is feasible. 
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I don't see shat that depends on the perronal motivation 
of the parties. 


MR. HRUSKA: And in terms of characterizing, I 


‹ 
— — I 


think it is fair in context to say that those depositions 


were really talking about a matter of business principle. 


THE COURT: Yes, I understand that. 
MR, TOPKIS: I have no fu ther questions. 
Thank you, Mr. Sipes and your Honor. 


THE COURT: Miss Kearse, do you have any ques- 


— M MM—náÓÁÀ ш 


MISS KEARSE: I have a few questions, your 


| 
| 
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| CROSS EXAMINATION 
x | Bf MISS KEARSE: 

Q Mr. Sipes, I will confess, your answers to som 
of Mr. Topkis' questions have .eft me a little bit confused. 
With respect to obtaining Synchronization rights, 
| I believe you testified that i. vou could get the rights to 
four of the five compositions you want but could not obtain 
rights to the fifth, you would find another composition to 
which you could get synchronization rights. Is that correct? 
A I'm sorry, Miss Kearse. I thought I said that 
| if а packager; а packager has to clear synchronization 
_ for all the music on his show and if you can't clear 
the rights, he is in big trouble. 
Therefore, he has got to find another piece of 
music to clear. I mean, he can't go with a piece of music 


on a show that he doesn't have synch rights to. 


Q Suppose there is one composition as to which 


| CBS cannot get synch rights for Gunsmoke. What does CBS do? 


| А I think we would have to find another piece of 
music. We couldn't record the piece of music onto the 
program, 
Q Suppose CBS were trying to get performance rights 
for Gunsmoke and as to one composition it could not get the 


performance rights. What would CBS do? 
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А Well, what system am I under when I am trying to 
get performance ríghts? I am not trying tc get performance 
rights now because I have a blanket license. 

Q Any System. 

A I can't answer that, I would like to know the 
system, 

Q Let's start with the system in which there is no 
license from either performing rights organization. 

А You mean I have dropped my АЗСАР and BMI licenses, 
and NBC and ABC have retained them and I am trying to 


directly license or bypass, as we called it? 


ABC and NBC have licenses? 


| 
Q Does what you would do depend on whether or not 
| 


А I аш just trying to get the picture of the world, 
Miss Kearse, I'm sorry. I am just trying to see the a@itua- 
tion, to see how I would react to it. 

Q The question is what you would do if CBS had 
no licensc from either ASCAP or BMI and there were a situa- 
tion in which for Gunsmoke there was one composition to which 
you could not obtain performing rights. 

A I could not obtain performance rights under 
that system. I would have to try to get another composition. 
I would have to try. 

Q Isn't that true under an, system? 
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A Not under a blarket license system, nc. It's 
not true under any system. I don't have to do that under 
^ blanket license system, 
Q Is that the only system as to which you thinx | 
that would not be true? 
A I don't know of any systems that. could be posited 
by you. 


THE COURT: Рег use? 


A I would have to get mus:.c performance rights, 


either out of the reservoir or, if the man had pulled, we, 


1 
И 


| I would have to get the rights, 


I am not denying the fact that I would have to 


get music performance rights for those compositions on any 


| ТИЕ COURT: Сап you give us an example, Mr, Sipes, 
| 

| 

| 


of the difference between the performance rights fox a song 


on Gunsmoke and the synch rights for a song on Gunsmoke? 


— — M „> 


THE WITNESS: Sir, as I said, the synch rights, 


| and aga.n, I em not a technician, you know, but the synch 
| 
rights are just where you pay a fee to have that music © 
recorded on that piece of, or with that piece of film or tape. 


That is a synch right as far as I know it in " 


general terms, I am sure people here are much more qualified - 


THE COURT: Is it recorded simply by trsnsferrinc 
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the record onto this tape from another record? 


in synchronization with the piece of film. 

THE COURT: А11 right.  Ncw, how does tha: 
differ from a girl singing a song on Gunsmoke? 

THE WITNESS: Well, that's a performance of that 
song on the screen wuen you watch, when you tine your set up. 

THE COURT: In other words, in the one situation 
she is being photographed as well as being recorded? 

THE WITNESS: Right. 

THE COURT: In tne other Case, the music is pre- 
recorded? 

THE WITNESS- It's the pure mechanical process. 

THE COURT: It is important for me to understand 
this distinction, which it is obvious that I jon't, at the 
moment, and I don't know whether the best way is to get a 
witness to tel' me about it or for counsel to agree оп зоте 
Statement оп this point. 


I aon'p want to hold up the proceedin;s. Did 


į vou hear my retarks, Mr. Topkis? 
Ш 


5. Я d 
MR. TOPKIS: Yes, #444; indeed, your Honor. 


THE COURT: Excuse me, Miss Kearse, “о ahead. 
Q Mr. Sipes, you have testified previously that to 
the best of your knowledge, CBS has never tried to get a 
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= Girect license from a writer or publisher, is that correct? 


n 


o 


| A To my knowledge, 


Q And to the best of your knovledge, what is the 


| reason for that? 
l 


! 
ti 


| 


g 


| А Well, I don't know what took Place under the 
| 
, Courts for us to continue. I don't know the answer to 


A Because we have a blanket license. 


Q Did you have a blanket license froin BMI starting 


January 1, 1970? 


р 
' 
| 
' 


' | that, Miss Kearse. 


| 2 Are you familiar with the letter which vas sent 
; by CBS to BMI, which has been marked as PX 209? This is the 


| letter dated December 19, 1969, 


| A Well, is that Mr, Woods' letter? 


i Q That is his letter. 
i 
[ A Yes. 
Q Let me read the first Sentence of the letter. 


"The music performing rights licenses now offered 


SST It 


by each of your organizations to the CBS Television Network 


are due to expire December 31, 1969, " 


i Were you aware that that was to occur? 

TER A Yes. 

Q Did you -- by you I mean CHS -- reech agreement 
Aem BMI for a new license to start January 1, 1970? 
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Q So that, starting January 1. 1970, CTw was not 
| licensed by BMI, is that correct? 
THE COURT: Well, counsel agree to that, don't 
vou, Mr. Hruska? You weren't .icensed? 


D 
, 


MR. HRUSKA: There was no license; right, your 


THE COURT: Well, whatever the dif ‘ference із 


1 escapes me, 

MR. HRUSKA: The distinction is that unce: the 
; doctrine of copyright misuse we would take th?» posit:.on 
that as of January 1, 1970, this goes back to the argument 


of BMI in the preliminary injunction motion; is of that 


| date, BMI was misusing the copyrights in its 001 but there 


| 
| 


was no license, 


— 


That is the dstinct son. 

THE COURT: Well, that aas become cot but: 

whether it was true at the time doesn't mean that you were 
licensed. 

MR. HRUSKA: That's rigat. There vas nc .icense. 
There was no obligation to pay, it is our position, but there 
was no lígense. 

THE COURT: I understar &t but ve are agreed 
and, if not, I think I would have to rule, that CBS was not 


licensed to use BMI'3 music for а pericd in 1070 and 
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| thereafter it did secure a license subject c» the crder | 


2 LAK by the Court; isn't that right? 


t 


MISS KEARSE: Yes, your Honor. i 


tn 


| Q Mr, Sipes, during, let's say, the first. 5 months 
of 1970, did CBS attempt to get any direct licenses from | 
7 | writers and publishers for performances of misic on CIN? | 
8 | А No, it did not; not to my knowledje. 


9 | Q I am specifically referring to writers and pub- 


—À. 


0 1 who are affiliated with BMI. 
Em It did not, is that correct? 
2[ А It did not, as far as I know. 

2 THE COURT: You keep saying this to be safe but 


E" there any reason to believe you would not know7 
5. THE WITNESS : NO. I will go out on a limb, 


your Honor, but no. 


were you familiar with the concept of music in the сап? 


| 


| 
Q At that time, during the first 6 months of 1970, 
A Yes, 


Q Were programs being put in the can during that 


period of time? 

A Yes, 

Q In fact, programs were being put in the can contin. 
* Lenis all the time, weren't they? 


A Yes, 
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Q And did these pregq-ams that wer: 


being p in 


the can contain music that is in the BMI r pertory 
A I w3vld think во, yes, 


Q Mr. Sipes, haz CBS had any deal.ngs with respect 


to music performance rijnts with any of the writers and pub- 
iishers who are named гз defendants in this action? | 
A I'm sorry. I woul. have to see the list of | 
writers and publishers, | 
What was the question? Maybe I could answer it. | 

Q Has CBS had any dealings with respect to music 
performance rights with any of the writers or publishers who 
I will 


are named as defendants in this action? Shzw -- 


A I would think not, since we have not hac any і 
dealings for music performance rights, so I think ! could | 


say without taking a look, | 


Q Can you tell me how CBS came to choose :hose par- 
l 


-ticular writers and publishers co be defendants in this action? 


! 


A No, I can't. | 


Q Do you know who selected the writers and publishers! 
to be defendants in this action? 

A I do not. 

Q Have you ever had any discussioni with anyone 


à to who should be selected to be defendan:s? 


A ASCAP and BMI. 


— —— — —ä—. —— оро 
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You had discussions with ASCAP and BMI’ 

A I mean that was the basis of what we are talking 
about but, beyond that, no. 

Q Yesterday, you testified that it was your belief 
that writers and publishers would be reluctant to deal with 
CTN directly; is that correct? 

A Yes. 

Q You also testified to the basis of that delief. 
nid you tell us the entire basis qor your belief? 

A I don't know what ycu mean by the entire vagis of 
my belief. 

Q Well, you were asked what t.» base s for your 
belief was. Did you give a cc-plete answer to that question? 


A I think I did. 


MESS KEARSE: Your Honor, I think my next question 


really is addressed to Mr, Hruska, since it deals with what 
| the CBS proposal is with respect to -- 


THE COURT: It is about time for another question 


MISS KEARSE: With respect to Plaintiff's Exhibit 
860, which has been markea for identification, there is a 
space for listing of names, addresses and telephone numbers 
of persons authorized to negotiate an issue of performance 


rights license for the above entitled compositions. 
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What I would ike to ask Mr. Hruska ir whether 
CBS proroses that there be any restrictions as to who could 
be designated, 

MR. HRUSKA: Tt seems to me that the copyright 
proprietor ought to be free +o designate anybody he chooses 


to designate, to deal directly in performance rights for his 


music, That could be, Z Zuld imagine, eitier somebody on 


the staff of a publishing company, an agent who might deal 
for half a dozen or a dozen publishing companies, or a 
clearing house operation like Harry Fox, 

Does that answer your question? 

MISS KEARSE: It raises another question, and that 
is whether the end of the statement was intended со limit 
the first part of the statement, 

THE COURT: Please don't get me -onfused or more 
confused, 

I gather that you are saying tha: CBS is not pro- 
posing to limit the persons who can be desijnated by a com- 
poser, author or lyricist or publisher to nsgotiate on his 
behalf. Is that right? 

MR. HRUSKA: I think that is rigit, your Honor. 


THE COURT: I am not trying to eatrap you. 
MR. HRUSKA: I am not ure I undarstand the ques- 


tion. Obviously, it would be to the interest, we feel, of 
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everybody involved in the functioning market that these be 


serious, good faith designations. 


227 —— . 


THE COURT: I understand. That is a separate 
question and it would be a lot easier if you could do all 
your business with 3 people instead of 3000. 


MR, HRUSKA: Not necessarily. 


SS eo ee e 


you are not quoting that part of the propose 1, as I under- 
stand it, 
MR. HRUSKA: Well, I think we car eliminete 


ASCAP and BMI, I mean, there was a suggestion, for example, 


| 
| 
| 
THE COURT: Well, then, 3000 rather than 3,but | 
| 
| 
| 


this morning that Mr, Finkelstein might be cesignated by every 
body to deal for his music, 

Obviously, that would be a sham; we would be back 
where we started with ASCAP and BMI, with them negotiating 
for all the copyright proprietors, 

THE COURT: Then you propose to exclude ASCAP and 
BMI and those persons who have been actively involved in 
licensing or what you want to -- 

MR, HRUSKA: Not people che have been actiely 
involved in licensing. Some people who -- 

THE COURT: I mean at those orgajrizations. 


MR, HRUSKA: Well, if Mr. X, a long-time ASCAP 


employee, went out and set himself up in business and ended 
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up representing a half à dozen publishing companies, we 
wouldn't exclude that, no. 

What I am getting at is, the only thing we would 
exclude here would be a sham substitute for :he very system 


we are trying tc make more competitive. 


THE COURT: I con't want to iet m" nod be accepted, 


and I am sure Mr, Hruska doesn't, as indicating that I 
necessarily agree with your analysis of Mr, linkelstein's 
status, but I do understand your attitude on the subject. 

MR. HRUSKA: That's why X shifted to Mr, X. 

THE COURT: I don't think we should put him out to 
pasture, 

MR, HRUSKA: Neither do 1. 

Q Mr. Sipes, in answer to a question of ir. Topkis, 

I believe you stated that under a per use system you would 


expect program packagers to come to CTN alrecdy having 


acquired performing rights to music; is that correct? 


A Well, I think I said that I would expect packagers 
who are delivering programs to me to deliver with *hose 
programs all elements, including mus).c performance rights, 

Q Have you ever discussed this expectation with a 
program packager? 

A A program packager? 


Q Yes, 
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No, t that I can recall. 
Mr. Sipes, who is Richard Jencks? 
Richa nt 
A Riahcard Jencks is the CBS vice-President in 
Washington. E 
Q Do you recall what his position was in 19697 
A If I am not mistaken, in 1969 Mr. Jencks was, I 
tbink, called Croup President; Group Broadcast. President. 
Q President of the CBS Broadcast Group? 
A Okay. 
Q Did you ever speak with Mr. Jencks about the CBS 
per use proposal? 
A I can't recall. ‘Normally, I would talk with mr. 
Wood, who was my superior, and Mr. Wood at that time wouid 


have reported to Mr, Jencks. 


-oa 


I honestly can't recall whether 7 spoke to Mr. 


—— 


Jencks myself, In the normal course of ever ts, I would 


. 


have talked to Mr. Wood and Mr. Wood would kave talked to 
Mr, Jencks. 


Q Can you tell us when CBS first decided to ask for 


— — 3 


a per use license. from eitner BMI or ASCAP? 


A I‘ sorry. When what? 


r 


MISS KEARSE: Can you read it? 


Ке, 8 5 [ 
(RBcord read.) 


A When they first decided? I don't think І could 


remember when it was first decided. 
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Well, do you remember whether it was prior to 1969? 

Whether it was prior to 1969? 

Right, 

I don't really recall. I don't know, 

Do you recall if it маз not prior to 1969? 

THE COURT; Excuse me, Can you racall how long 
it was before you actually did ask that you First decided 
you would? 

THE WITNESS: Well, deciding when we would ask, 
your Honor, that must have been sometime in 1969, not 1968, 
I would think, and again, I am a little blurry but = would 
think it was sometime in 1969. 

Q Prior to making that decision, did CBS hure an 
economist to advise it on this subject? 

A Well, I am going to speak for CTN but not to my 
knowledge, no. 


CTN hire a nus , consultant to advise it? 


Q Mr. Sipes, when the program packager obtains a 
direct license from 4 writer or publisher, is it your expecta- 
tion that he will obtain that license on a per use basis? 


A Well, what do you mean by on a per use basis? 


That һа would obtain it from the copyright owner on a per 


use basis or obtain it through the per use system, 
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2 I mean obtain it directly with pe, nents mide cn 
г. per use basis, 
A I would think that that would be a right of the 
oackager, yes, to gə out and dire tly license people. 
THE CCURT: I don't think -hat was the question, 
The question was woulc expect him to do that. 
THE WITNESS: I would expect him to do t-at, yes, 
I would, and I would expect that to happen more and more as 
the system developed and the marketplace developed; ves. 
Q My question really was would you expec* iim to do 
that on a per use basis, 
MR, HRUSKA: I'll object, now, your Honor, because 
I think the question is demonstrably ‘vague. 
I think there is an obvicus failure of communica- 
tion here and perhaps Miss Kearse cculd clear it up by če- 


fining in this particular context wha: method of payment she 


means to encompass within the question, 


THE COURT: Well, I don't. “ind it very vague, my- 
self, but che real question із whether Mr, Sipes dig. 

Did you understand the question? 

THE WITNESS: Not the per use basis, 


THE COURT: Explain what you mear by using the 


phrase, per use, in that. 
MISS KEARSE: І thought Mr, Sipes маз th» expert 
SOUTHERN DISTRICT COURT REPORTER 


UNITED STATES COURT 4C USE 
FOLEY SCJARE, N Y., NY. 10077 TELEPHONE: CORT LAND 7-380 


jb-16 Sipes-cross 313 
On per use, 

THE COURT: He is, but not the expert on Miss 
Kearse's questions. 

MISS KEARSE: І am uming it in the same sense in 
which he is using it. 

THE COURT: Well, am T correct, then, ir under- 
standing, Miss Kearse, that your question is if the per use 
system went into effect, would Mr. Sipes expect packagers to 
attempt to and regularly go to the propriecor of the copy- 
right and to try and work out a deal, as you put it, to use 
a particular property for one use and make one paym ent? 

Is that what you are asking? 

MISS KEARSE: Or for payments wh:.ch are related 
to use. 

THE COURT: Or for multiple use, 

THF WI “NESS: Yes, sir. He could not do it for 
one use because then he is stuck anc is in had trouble. 

Again, I would leavo that to the ingenuity of the 
packagers but I would expect possible Something lika that to 
happen, yes. But I think that packagers have ingenuity and 
they deal with all alements and they make d:..fferent kinds 
of dealg and I would leave it to ther, 

Q Ag to programs that are produced by CTN, would 
you expect any licenses which you obtained directly from 
SOUTHERN DISTRICT COURT REPORTER 5 
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wxiteis and publishers also tc be on a per ze basis? 
^ As we have just discussed it, yes, I think I wien! 
Q Do you expect that those iicenses would be mad on | 
other than а per изе basis? 
A I don't know, That would be the «exigencias of 
the market place. I don't know. 
I couldn't tell you now what other kinds of deals 


might or might not develop. 


Q In this lawsuit, would you be wil.ing to have CTN 
limited to obtaining licenses directly only on a per use 
basis? 

A You mean limit now the kind of neyotiations that 
could go on in the future between copyright owners and CTN 
or a packacer? Is that what you mean, to limit now what we 
don't know what develops in the future? 


" don't see why that should be. ‘thy anybody would 


| 
| 
| 
i 
| 
| 
| 


want to place themselves in that position -- perhaps copyright 
owners later or would like a different type of deal. I 
don't know. 

Q Is the answer to the question that you don't know? 

A The answer is I don't think anybody should limit 
themselves to tnat foi a future that is going to develop. 
Who knows 

MISS KEARSE: Your Honor, I don't think my questic 
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Aas been answered, 

THE COURT: Well, I get the answer to your ques- 
tion to be по, that CBS does not propose to limit itself to 
per use licenses, 


MISS KEARSE: I did want it clarified. 


-—— a + 


Can T have that from the witness, your Honor, if 
that is what the witness means? If the witness means "no," 


could we have it on the record? 


THE WITNESS: The answer I would give ig that I 
dorft think it's right to limit now -- 


THE COURT: You weren't asked that. You ere 


—— эз.  À es — 


asked whether CBS would be willing to be limited as part of 


— 


the proposal. Main, Miss Kearse, I think this is really a 
question that has г matter that we should put to Mr, Hruska, 
MR. HRUSKA: Yes, your Honor. This certainly is ! 
my initial reaction on it. І suppose, and this is true, І 
think, of every aspect of this per use system -- I ave got 
to qualify anything I say, your Honcr, because if there were 


ever a point of view presented as tc why а particular limita- 


— 
Gn s 
ITUR AA w лш”. Ctm" rr Xe rx %⅛ ß PROB qmm tpm crm 


tion or condition would seem sensíble and appropriate, we 
would have to consider that. But that's why I say wy initial 
reaction is that it makes no sense to have such a limitation 
and, therefore, I would propose as part of this system that: 


25 there be no such limitation. 
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THE COURT: А11 right. 

P Have you read the deposition testimony of Dr 
Stan*on in this case? 

A Wo. I don't think so, У dont remember it. 

Q At page 239, line 21, of Dr. Starton's deposition 
transcript, the following question апа answer appears; 

“0 My question really is a mcre basis one. 
Would you confine yourself to per use contrects with such 
music publishers? 

"A Yes," 

Mr, Sipes, who speaks for CBS -- Dr. Stanton or 
yourself? 

A I think that Dr. Stanton and I On that par- 
ticular point, have a difference and when you say who speaxs 
for CBS, Dr. Stanton, by the way, as of this moment, is a 
consultant to CBS and is not an ope:ating officer of CBS. 


THE COURT: Well, let me make this comment. 


First of all, of course, Dr. Stanton was the president of t^e 


network Or the company at the time that he vas deposed and -- 


MR. HRUSKA: No, your Honor. 

THE COURT: Was he not? 

MR. HRUSKA: Не was vice-Chairman of the Board. 

THE COURT: Excuse me. Whatever it was, his 
position -- 
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MISS KEARSE: He was chief operating officer, 
I believe the deposition says. 
THE COURT: I take that into consideration. 
At the same tire, when it comes to the busiress of what 
CBS's proposal is, Miss Kearse, I think that we must follow 
a consistent line and the consistent line that I believe is 
the only appropriate one is for these spokesmen in Court for 
the company to state what that position is, namely, the coun- 
sel, and where there are apparent discrepancíes between the 
various expressions on the part cf witnesses for CBS, we will 
have to get Mr, Hruska's reconciliation as to the statement 


or statements as to what the position is, 
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our. Sipes, in July of 1970, in response to a 
| motion made by BMI, CBS submitted to the court affidavits 
| of several individuals including one Re bert H. Precht. 
| Attached to Mr. Precht's affidavit was a copy of portions A 
of what he represented as а contract with CTN. 

I would like to show you that. 


MISS KEARSE: May I have this marked ВХ161, 


| your Honor. 


THE COURT: Yes, just bring it “p. 


| 
| 
| 
| 
| 
| 
| 


MR. HRUSKA: Your Honor, may I ask a question at 
this stage related to that question or this orfer of tke | 
| 


exhibit? 
THE COURT: Well, it hasn't been offered. It's | 


being marked, as I understand it. 
MR. HRUSKA: Are we all opersting under the 


same ground rule, that documents used on cross examination 


ne- -- may I say that notice of documents to be used on 
cross examination need not be given to opposing counsel. 
А THE COURT: I think there ought to be а uniform 


rule, and I am willing to accept all rules satisfactory to 


all counsel, and if they are not, I will have to hear the 


parties. 


Miss 
MR. KEARSE: The present gxound rule specifies 


that that designation is to be made with respect to е” 
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party's case in chiet. 


— À I — 9 


MR. HRUSKA: That is true. There is no 


* 1 Sac 
| present grounds. c r 


THE COURT: I can understand the reason for the 


— 


difference, and the answer seems to be yes. 


MR. HRUSKA: (i; am perfectly content to abide 


by that qrourd rule if tha“ rule be uniforr. 


——À — 


i THE COURT: It will. 
| i 
| (BX161 marked for identification.) 
| 2,'; COURT: Miss Kearse, can you tell us who 

|Mr. Precht uescribes himself as being? : 
| MISS KEARSE: He describes himself as being the 


roducer of the Ed Sullivan Show. 


THE CUJRT: А11 right. 


\ 0 Do you want time to read that over? 
| 


A Т wou?’ appreciate it. 


| 62820.) 
Q 


| Mr. Sipes, was the Ed Sullivan Show « live on-tape 
y 


how? | 
| Very early in its career it was a live show, as I remember 4 


— 


r was a very old show that went on for many, many years. | 
THE COURT: Are you asking as of 1969 or 1870. 
MISS KEARSE: M of the date of the affid rit, 
70. 
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THE WITNESS: I would think, your Honor, that 


Ta pe Shin 
at that time it was a tapeshow. 


| Q Are the provisions which are anneséé to Mr. 
Precht's affidavit provieions which typically appeared 
| in contracts of CTN for live on-tape shows? 
А. Let me Бе blunt and tell you that it's been 
many , а year since I have looked at an overall long-form 
| contract. I leave that to the atcorneys. Z make a deal. 
„Т don't get into the contract, 8 
| I don't r.ad over -- I don't read the long-form 
| contracts. I have people working i^ the department who do 
| that. I haven't dene that, I .:..-'t read a long form 
| contract in years. 
| 0 So you answer is you don't know whether or not 
T" was typical? 
| A Yes, I would have to say that. 
| 0 Do you have any reason to believe it was 
| not typical? 
А, I have no reason to believe опе way or the other. 
Q Do you have any belief with respect .o CTN 
contracts dealing with filmed shows? 


| 
Say that again. 
(The pending question was read.) 


Well, it's the same thing, you know. I make а dea 
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al 


их 8 B 


і 


and then I am off to the next deal. Then people in mv 


department and the lawyers work out the long-form contract. 


I don't get into them. 


[.] Do you know whether or not CTN generally obtains 


frein fe dc 


RS 
indemnification rights with respect to compo- 


sitions, the performance of which is not licensed through 


| BMI or ASCAP? 


A I think so, but I don't know. 
THE COURT: You mean indemnifications from a 
раскат: т against any claims by the owner? 
MISS KEARSE: Of the copyright, yes, your Bonor. 
0 Mr. Sipes, let me step back a few steps. 
You said that you had not read Dr. Stanton's deposi- 
tion in this case? 
A I said that I didn't remember if I did. I don't 
remember . 
Q My recollection is that you said you had not 
when I asked you just a few minutes ago. 
A If I did say I had not, perhaps I was mistaken. 
Mavis I read it a long time ago. 
Q I would cali your attention to page 34 sf your 
own deposition in this case in which you said you had read 
Dr. Stanton's depos! tion. 


A Then if 1 said it in the deposition, I did. 
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2 MISS KEARSE: Your Honor, I wish to offer BX161 
3 for identification into evidence, and it is just this. 

4 THE COURT: The marked sheet? 

5 MISS KEARSE: Just the marked sheet. It is 


6 |several pages but -- 


7 THE COURT: The rest of it is in the record anyway 
8 I don't see any reason to take it all apart. А11 you 
9 


e telling me is what you want me to consider. 

i0 Do you have any cbjection to 1* being introduced into 
evidence at the trial itself? 

12 MR. HRUSKA: Your Honor, I really haven't had a 
13 hance to even read this. 

4 THE COURT: Why dont you let Mr. Hruska give me 
15 his v'ews in the morning, if he has any objection? 

Re. Topkis, you of course have the right to express 
17 hn objection, but I assume it's probably not of interost 

18 ko you. 

19 MR. TOPKIS: I rarely disagree with Mige Kearse, 


2 your Honor. 


21 MISS KEARSE: I see it's afte- 4:15, your Honor. 
2 |I do have some more cuestions. 

23 THE COURT: Let's go to 4:30, if you don't mind. 
м Is it all right with you? 

25 MISS KEARSE: It's fine with me. Maybe I can 


/ 
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| finish by then. | 
| THE COURT: I am not holding you to it. We vill 
| Just get that much more out of the way. | 
2 Mr. Sipes, in answer to a question put to you by | 

,Mr. Hruska, with respect to CTN's practical need for a | 
‘writer or publisher's cance). ution rights to be exercised on | 
notice, you stated, end I am reading from page 60 of yester- | 
| 


day's transcrpt, line 5. "Well, you have packagers and — 


ers of programs who are putting their shows together. They | 
| 
iget their musical compositions, and then they nail down the | 


i 
H 


‘other elements, perhaps in a feature performance or variety | 
| | 
| 1 
show around those compositions. Now, to have a situation | 
| 
| 


и е а packager would, for instance, rely on а musical 
" composition being in the per-use system Monday and he goes for 
16 


ward that Monday getting scripts, hiring talent, getting a 


commitment from people to build sets, committing himself and 


ы then having the musical composition pulled, say. сп a Tuesday, 
19 һе next Tuesday, gives a serious problem tc us with that 

^ раа." 

a | In that testimony, were you testifying as to the typica 
^ tuation that occurs? 

^ A. Well, I would have to give -- I am foreshortening 

^ ings, naturally. I don't want to speak fcr packagers or pro 
ж | 
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I 
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| 

not a producer. I am giving you а general idea of how ' 
d. the variety shows are produced. 


Generally, in musical variety shows, you have a blend 


| of all the elements. YOu have to have a musical composition, 


composition if you are going to do а production number with 
| it. You have to hire your dancers, et cetera, and get 
| your costumes and you are building something which involves 
ja particular performance, a partícular feature performance. 


-0 My question was whether you were describing a 


| typical sítuation. 


| 
| 
| 
and you have to know what your sets are for that musical | 
| 


A І don't know if the word "typical" -- I was — 


0. А general situation? 


| 

| ing a general situation. 

| 

| 

| А. A general situation. 
i 


i Q In other words, you меге not describing an 
| 
8 | 


|aberrational situation in order to iilustmate CBS's need 
for notice on the cancellation right; is that right? 


A I am saying CBS or a packager. 


1 


I don't think I am giving you an aberrational situation 


Q Mr. Sipes, you testified yesterday that you had 


several conversations with BMI during 1969 and I believe you 


C RAMS I“, 
said those conversations were with Mr. Edward 
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С Анес 


| А Yes, І had conversations with Mr. 
" 0 You were asked what the subject matter of those 
conversations was. 
Would you tell us again what the subject matter of 
the conversations was? 
A The subject matter of those conversations was 
|a new lícense deal, blanket license deal with BMI. 
THE COURT: When ~ say new, again you mean a 
renewal offer? 
THE WITNESS: That BMI requested that we meet 
ith them to talk about a new -- we had an old deal -- to 


alk about ^ new deal for a blanket license with BMI. 


0. was that the only subject matter of those 
nversations? 
weil 


А —WBit, I must say I think there were general com- 


laints about the past and there was social conversation. 


hings like that happened, also, general complaints by BMI 
t the past. 


Q To what are you referring? 


A. I am referring, I think, and again I am giving 


t to you in generalities, I am not -- I don't remember exact 


i C games 


ording -- that BMI through Mr. Kramer expressed unhappiness 
ith the way he felt that BMI had been treated by CTN in the 
' past. 
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THE COURT: So the complaints were expressed by 
BMI, not CTN? 
THE WITNESS: That is correct, your Honor, in 

that situation. 

Q Mr. Sipes, did you initiate the first meeting 
with BMI? 

А It is my recollection that the first meeting was 
set up by Mr. 88 Now, that is again my recollection, 

Q And in fact wasn't it the BMI complaints about 
the past which were the main topíc of conversation? 

& I can't really tell you whether it was the 
main topic, Miss Kearse. It was a topic. 

Q How many meetings with i MODE ME you have 
during that period? 

A. Several, and I don't think I could pin it down 
much more than that. There were several. 

0 As many as six? 

A. I can't say. I don't remember. 

Q As many as fifteen? 
R I don't know. That seems a little high to me. 

Q Was anyone else present at your meeting with 


силе у 


Mr. Kramer? 


h Again, It would depend upon the meetings. Certain 
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meetings there wer "other people from ASCAP whose names I 
don't гесг}1 -- not ASCAP, I am sorry -- BMI. There were 
other people from BAI present at some of the meetings, and I 
C й Ят ү- 
or two meetings I had, I think, with Mr. Kramer. There 
may have been others. 
why у 
f Will you tell us as noarly as you can AA aA 


Cr Am < £^ 


Mr. Kramer said to you at any of those meetings? Апа start 


tnow at one point that Mi. Appel was with me in one 


with the earliest one you can .all, and if you can give it 
as in some kind of chronological order. 
A I can't in chronological order. I can tell you 


tiat the substance of the conversations that I Раа with 


"L 


{тг 


Mr. . — covered basically his complaints about che past 
and also that he wanted а new blanket license with CTN. 

Q Did he say enything else? 

А Well, I don't know what you mean. Ee discussed 
with me a new license that he would like BMI to enter isto 


with CTN; thathe wanted perity with ASCAP; that he felt 


|that more and more of the music that was being used was BMI 


music; that BMI music was tho new music or the music of the 
new age, and that was the reason he wanted parity with ASCAP; 
that his music was growing all the time and would continue te 
grow and, as I say, а series of complaints about past 


treatment of BMI as far as CTN was concerned. 
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› | о Did Mr детет use the vord “parity”? 


A Му xe. cllection is that he did use the word 


“pacity." yes. 


> 


Cramer 

$i О Did Mr. Rremer-mention any specific dollar + nount 

í PeqgucsteA 
© jj which BMI 

{| П 
7 | A Well, I can't -- no, I don't think co. Яе c4 

| ө 
н | me to believe, me to believe, in my meetincs with him that 
e | he wanted parity with ASCAP, and what he meant by tbat. 
0 | to me, was that he wanted the same money that ASCAP wovld 

|} 
| | get, that they would make with CTN. 

| * 

| Cg Pmme..— 
2 | О I'm interested in what Mr. Kramer-said primarily 


ха%лег than how you felt inside. 


A How I felt inside is based upon what he said to 


me, Miss Kearse. 


THE COURT: Miss Kearse is only asking you to 


(Арт « f 
report what you recall Mr. Kramer. saying. 


THE WITNESS: Well, I think I've stated thec: 


that he wanted parity, that his music was growing more and 


more. | 


THE COURT: All right. She also asked you 


before, and 1 assume from what you said that the answer to | 
Crame P 


it is no, whether Mr. Kramer named a figure. | 


TEE WITNESS: Но, he did not, your Honor. { 
Cp dme om 


Q Did you tell Mr. -Kramer that ASCAP was asking you 
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for $6 million for a blanket license fee? 


A I don't recall. I told him that ASCAP had been 
talking to me. That I told him. 

THE COURT: As a good negotiator, I would not 
have supposed you told him that if you thought it was a 
high figure. 

Q by the way, Mr. Sipes, who initiated your conver- 
sations with ASCAP with respect to blanket license? 

A Well, again, as far as I can recollect then, I 
think the CBS lawyers -lled me and said, “We want you to 
go with us. ‚Ме want you to come with us for a meeting 
at ASCAP regarding a new blanket license arrangement.” 
That's as far as I can remember how that meeting occurred. 

Q Do you know whether that meeting was arranged at 
the behest of C3S? 

A No, I do not know. І do not know. 

Q Do you know to the contrary? 

A I do not. krow. 

THE COURT: This is as good a time as any for 
us to stop if it is all right with you, Miss Kearse. 

MISS KEARSE: Fine, your Honor. 

THE СОСТ: Very good. We will adjourn to ten 


o'clock tomorrow morning. 
There is no need to see counsel ahead of time, А 
SOUTHERN DISTRICT COURT REPORTERS 
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is there? X will see you, then, at ten o'clock. 
(An adjournment was taken to Thursday, 


May 3, 1973 at 10 a.m.) 


| 
| 
| 


— шышы. 


— — — 
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